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Sutr: Final Finding in Countervailing Duty/Anti-subsidy investigation concerning
imports of Textured Tempered Glass whether Coated or Uncoated from Nlalaysia.

File No. 611312019 -DGTR: Having regard to the Customs Tariff Act, 1975, as amended tiom
time to time and the Customs Tariff (ldentification, Assessment and Collection of
Countervailing Duty on Subsidized Articles and for Determination of Injury) Rules, 1995, as

amended frotr time to time thereof:

Whereas, M/s Gujarat Borosil Limited (hereinafter also referred to as the Petitioner or
Applicant) has filed an application before the Designated Authority (hereinafter also
referred to as the Authority) in accordance with the Customs Tariff Act, 1975 as amended
from time to time (hereinafter also referred to as the Act) and the Customs Tariff
(Identification, Assessment and Collection of Countewailing Duty on Subsidized Articles
and for Determination of Injury) Rules as amended frorn time to time (hereinafter also
referred to as the Rules) for imposition of Countervailing on imports of "Textured
Toughened (Tempered) Glass with a minimum of 90.5% transmission having thickness not
exceeding 4.2 mm (including tolerance of 0.2 mm) and where at least one dimension
exceeds 1500 mm, whether coated or uncoated" (hereinafter also referred to as the subject
goods or PUC) from Malaysia (hereinafter also referred to as the subject country).

2. And, whereas, the Authority, on the basis of sufficient evidence submitted by the
Petitioners. issued a public notice vide Notification No. 6/13/2019 - DCTR dated 12th

September, 2019, published in the Gazette of India, initiating the subject investigation in
accordance with Rule 6 to determine existence, degree and elfect of the alleged subsidy
and to recommend the amount of anti-subsidy/countervailing duty, which iflevied, would
be adequate to remove the alleged injury to the domestic industry.

B. PROCEDURE

3. The procedure described herein below has been followed by the Authority with regard to
the subject investigation:
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a) The Authority notified the Embassy ofthe subject country in India about the receipt of
the present anti-subsidy application before proceeding to initiate the investigation in
accordance with Sub-Rule (5) of Rule 6 supra.

b) The Authority invited the Govemment of Malaysia for consultation with the aim of
clarifying the situation and arriving at a mutually agreed solution in accordance with
Article 13 of the Agreement on subsidies and countervailing measures. The
consultation was held on 29th August, 2019 in New Delhi, which was attended by the
representatives of the Govemment of Malaysia.

c) The Authority issued a public notice dated 121h September, 2019 published in the
Gazette of India Extraordinary, initiating counten'ailing duty/anti-subsidy investigation
conceming imports ofthe subject goods.

d) The Authority sent a copy of the initiation notification dated 12tl'september, 2019 to
the Embassy of subject country, known producers/exporters from subject country,
known importers/users and the domestic industry as well as other domestic producers
as per the addresses made available by the Petitioner and requested them to make their
views known in writing within the prescribed time limit.

e) The Authority provided a copy ofthe non-confidential version of the application to the
known producers/exporters and to the embassies of subject countries in lndia in
accordance with Rule 7(3) ofthe Rules supra.

f) The Embassy of subject country in lndia was also requested to advise the
exporters/producers from their country to respond to the questiomaire within the
prescribed time limit. A copy of the letter and questionnaire sent to the
producers/exporters was also sent to them along with the names and addresses of the
known producers/exporters from the subject country.

g) The Authority sent questionnaires to the Government of the subject country in order to
seek relevant facts/information with regard to various schemes/programs where
countervailable benefit might have been conferred by the Govemment. Govemment of
Malaysia filed a questionnaire response, which has also been taken into account.

h) The Authority sent questionnaires to the following knorvn producers/exporters in
subject country, in accordance with Rule 7(4) ofthe Rules:

ll.
M/s Xnl Solar (Malaysia) SDN BHD
GAR Lightglass SDN BHD.

i) In response, the following exporters/producers from the subject countries filed
exporter's questionnaire response in the prescribed format:

M/s Xinyi Solar (Malaysia) SDN BHD.

j) Pursuant to the initiation notification, apart from the above producers/ exporters from
the subject country, Govemment of Malaysia has also filed the questionnaire response.
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k) The Authority sent Importer's Questionnaires to the following known importers/users
ofsubject goods in India calling for necessary information in accordance with Rule 7(4)
of the Rules:

l) In response, the following importers/users have responded and filed importer's
questionnaire response.

m) Apart from the respondent exporters and importers mentioned above, some legal
submissions have been received on behalfofthe following parties during the course of
this investigation.

l.
ii.
iii.
iv.

vi.
vii.
viii.
ix.

(i)
(ii)

M/s Waaree Energies Limited
M/s Alpex Exports Pvt Ltd
M/s Vikram Solar Prt Ltd
N4/s Surana Solar Limited
M/s Topsun Energy Limited
N4./s Tata Power Solar Systems Limited
IWs Emmvee Photovoltaic Power Plt Ltd
M/s Navitas Green Solutions Plt Ltd
M/s Sova Power Limited (Godown)

Govemment of Malaysia
All India Solar Industries Association

n) The Authority made available non-confidential version of the evidence presented/
submissions made by various interested parties in the form of a public file kept open
for inspection by the interested parties.

o) Request was made to the Directorate General of Commercial Intelligence and Statistics
(DCCI&S) to provide the transaction-wise details of imports of subject goods for the
past three years, and the period of investigation. which was received by the Authority.
The Authority has, relied upon the DGCI&S data for computation of the volume of
imports and required analysis after due examination of the transactions.

p) The Non-lnjurious Price (NIP) based on the cost ofproduction and cost to make & sell
the subject goods in India based on the information fumished by the domestic industry
on the basis ofGenerally Accepted Accounting Principles (GAAP) and Countervailing
duty Rules has been worked out so as to ascertain whether Countervailing duty lower
than the subsidy margin would be sufficient to remove injury to the Domestic lndustry.

q) Physical inspection through on-spot verification of the infonnation provided by the
applicant domestic industry, to the extent deemed necessary, was carried out by the
Authority. Only such verified information with necessary rectification, wherever
applicable, has been relied upon for the purpose ofpresent disclosure statement.
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ii. N4s. Patanjali Renewable Energy Pr,,t. Ltd.
iii. M/s. Isolation Energy Prtl. Ltd.
iv. Mrs. Coldi Solar Pvt. Ltd.



r) Verification of the information provided by the producers/exporters and Govemment
of Malaysia to the extent deemed necessary, was carried out by the Authority and such
verified information has been relied upon for the purpose of present disclosure
statement.

s) The Period of Investigation for the purpose of the present anti-subsidy investigation is
from April, 2018 to March, 2019 (12 Months). The injury investigation period has

lrowever, been considered as the period 201 5-16, 2016-17 , 2Ol7 -18 and the POI.

t) The Authority held an oral hearing on 26.02.2020 to provide an opportunity to the
interested parties to present relevant information orally in accordance with Rule 7 (6).
The Authority held 2nd oral hearing also on 24.07.2020 due to change in Designated
Authority as per the judgment of the Hon'ble Supreme Court in the matter of
Automotive Tyre Manufacturers' Association (ATMA) vs. Designated Authority. in
Civil Appeal No. 949 of2006 on 07-01-201l.The interested parties who presented their
viervs orally at the time of oral hearing were asked to file written submissions of the
views expressed orally. The interested parties were provided opportunity to offer
rejoinder submissions to the viervs expressed by other interested parlies. The
submissions made therein have been duly considered and addressed appropriately.

u) The arguments made in the written submissions/rejoinders received fiom the interested
parties have been considered in the present disclosure statement.

v) The submissions made by the interested parties during the course of this investigation,
wherever found relevant, have been addressed by the Authority, in this disclosure
statement.

w) Information provided by the interested parties on confidential basis was examined with
regard to sufficiency ofthe confidentiality claim. On being satisfied, the Authority has

accepted the confidentiality clairns wherever warranted and such infonnation has been
considered as confidential and not disclosed to other interested parties. Wherever
possible, parties providing infbrmation on confidential basis were directed to provide
sufficient non-confidential version of the infonnation filed on confidential basis.

x) Further information was sought ffom the applicants and other interested parties to the
extent deemed necessary.

y) Wherever an interested party has refused access to, or has otherwise not provided
necessary information during the course of the present investigation, or has

significantly impeded the investigation, the Authority has considered such parties as

non-cooperative and recorded the disclosure statement on the basis of the facts
available.

z) A Disclosure Statement was issued to interested parties on 25th November, 2020
containing essential facts under consideration of the Desigrrated Authority, giving time
up to 30th November, 2020 to fumish comments, if any, on the Disclosure Statement.
The Authority has considered post disclosure comments received from interested
parties appropriately in the present final findings.
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aa) The exchange rate adopted by the Authority for the subject investigation is 1 USD :
{70.85

bb) In the final findings, x** represents infbrmation fumished by an interested party on
confidential basis and so considered by the Authority under the Rules.

"Textured Toughened (Tempered) Glass with a minimum of 90.5% transrnission having
thickness not exceeding 4.2 mm (including tolerance of 0.2 mm) and where at least one
dimension exceeds 1500 mm, whether coated or uncoated".

C.1. Sutrmissions made bv the Domestic Industn'

5. The submissions made by the domestic industry with regard to product under consideration
and like article and considered relevant by the Authority are as follorvs:

a) The product under consideration in the present application is "Textured Toughened
(Tempered) Glass with a minimum of 90.5% transmission having thickness not
exceeding 4.2 mm (including tolerance of 0.2 mm) and where at least one dimension
exceeds 1500 mm, whether coated or uncoated" (hereinafter referred to as the "subject
goods" or the "Product under Consideration"). The minimum level of transmission
required in the subject good can be achieved by keeping the iron content low, typically
less than 200 ppm. The transmission level goes up by about 2o/o-3o/o when coated with
an anti-reflective coating liquid. The glass whether coated or uncoated is tempered /
toughened in a tempering fumace, as it is essential for solar applications. The product
in the market parlance is also known by various names such as Solar Giass, Low Iron
Solar Glass, High Transmission Photovoltaic Glass, Tempered Lorv Iron Pattemed
Solar Class etc.

c) As per the usual practice of the Authority, it is clarified that the HS codes are only
indicative and the product description shall prevail in all circumstances.

C.2. Submissions made by the other interested parties

6. None of the interested parties filed any comments regarding Product under Consideration

C.3. Examination bv the Authoritv

C. PRODUCT UNDER CONSIDERA.TION AND LIKE ARTICLE

4. At the stage olinitiation, the product under consideration was defined as:

b) The subject good is used as a component in Solar Photovoltaic Panels and Solar
Thamal applications. The glass of thickness 3.2 mm and 4 mm is generally used in
Solar 4 Photovoltaic Panels and Solar Thermal applications as per the current trend.
The subject goods are classified under chapter heading 70071900. However, it has been
claimed by the petitioner that the subj ect goods are also being imported under various
other tariff headings like 70031990, 70051010, 70051090. 70052190, 70052990,
70053090, 70071900 etc.



7. The Authority has noted submissions made by various interested parties with regard to
scope of the product under consideration and like article offered by the domestic industry.
With respect to the product under consideration, the Authority notes as follows:

a) The product under consideration in the present investigation is "Textured Toughened
(Tempered) Glass with a minimum of 90.5Yo transmission having thickness not
exceeding 4.2 mm (including tolerance of 0.2 mm) and where at least one dimension
exceeds 1500 mm, rvhether coated or uncoated" (hereinafter referred to as the "subject
goods" or the "Product under Consideration"). The minimum level of transmission
required in the subj ect good can be achieved by keeping the iron content lorv, typically
less than 200 ppm. The transmission level goes up by about 2Yo-3o/o when coated with
an anti-reflective coating liquid. The glass whether coated or uncoated is tempered /
toughened in a tempering fumace, as it is essential for solar applications. The product
in the market parlance is also known by various names such as Solar Glass, Low Iron
Solar Glass, High Transmission Photovoltaic Glass, Tempered Low Iron Pattemed
Solar Glass etc.

b) The subject good is used as a component in Solar Photovoltaic Panels and Solar
Thermal applications. The glass of thickness 3.2 mm and 4 mm is generally used in
Solar 4 Photovoltaic Panels and Solar Thermal applications as per the current trend.
The subject goods are classified under chapter heading 70071900. However, it has been
clairned by the petitioner that the subj ect goods are also being imported under various
other tariff headings like 70031990, 70051010, 7005,l090, '70052190, 70052990,
70053090, 70071900 etc. It is clarified that the HS codes are only indicative and the
product description shall prevail in all circumstances.

D. SCOPE OF DO}IESTIC INDUSTRY & STANDING

D.1. Submissions made by'the Domestic Industrl'

8. The submissions made by the domestic industry during the course of the investigation with
regard to scope of domestic industry & standing are as follows:

a) The applicant is the only producer of the subject goods in India.

b) The applicant has neither imported the subject goods nor is related to any of the
importer or sxporter.

D.2. Submissions of other interested parties

9. None of the interested parlies filed any submission with regard to the scope and standing
of the domestic industry.

D.3. Examination bv the Authoritv

10. Rule 2(b) ofthe Rules provides as follows:

"domestic in&.ntry means the domestic producers as a wlnle of the like article or
domestic producers t'hose collectiye output of the said article constitutes a major
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proportion ofthe total domestic production of that article, except wlten such producers
are related to the exporters or importers of the alleged subsidized article, or are
tlrcmsebes importers thereo.f, in which case such producers shall be deemed not to Jbrm
part of dontestic industry".

I 1. The application has been filed by M/s Gujarat Borosil Limited, as domestic industry of the
product under consideration. The Authority notes that the applicant is the sole producer of
the subject goods in India.

12. The Authority further notes that the applicant has neither imported the subject goods nor
is related to any importer or exporter of the subject goods. The Authority holds that the
applicant constitutes a major proportion of the production of the subject goods in India.
Accordingly, for the purpose of this investigation, the applicant satisfies the standing
requirement and constitutes the domestic industry in terms of Rule 2(b) and Rule 6(3) of
the Rules.

E. ISSUES RELATING TO CONFIDENTIALITY

E.1. Submissions b1' domestic industr-v

13. The fbllorving submissions have been made by the domestic industry with regard to
confi dentiality issues:

a) The applicant has followed the requirements mentioned under Trade Notice No.
10/2018 to the hilt and has provided all the information as required under the said Trade
Notice.

b) The contention ofthe Malaysian exporler with respect to annual account statements and
balance sheet of the applicant is incorrect in view of the fact that the annual account
statements and balance sheet submitted by the applicant to the Authority includes the
account statements and balance sheet with respect to specific PUC as rvell. While the
annual account statements and balance sheet of the applicant at the company level are
available at the website of the applicant, the standalone annual account statements and
balance sheet pertaining to the PUC is confidential and is,not required to be provided
to the opposite parties.

c) While the Malaysian exporter has raised issue regarding the applicant not providing a
copy of its annual report, the said exporter itselfhas not provided its annual reporl.

d) The responses fiorn the Govemment of Malaysia, participating producer/exporter as

well as that ofthe importer are not in accordance with their obligations under Rule 7 of
the Countervailing Duty Rules and the various Trade Notices issued by the Authority
in this regard.

e) The names of the schemes availed by the producer/exporter have been claimed as

confidential. This cannot be permitted under any circumstances as such rvithholding of
critical information has severely restricted the ability of the Domestic Industry to
comment on the response filed by them. Unforhrnately, none of the said parties has

attempted to make good for the deficiencies in their responses nor was any explanation
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provided for claiming such vital information as confidential in their written
submissions.

fl The exporter from Malaysia and participating importers have claimed confidentiality
even on the narative portion to the questionnaire response. It is further submitted that
quantitative figures also kept as confidential. This claim of excessive confidentiality
has severely restricted the ability of the Dornestic lndustry to assist the Authority.

E.2. Submissions by other interested parties

14. The following submissions have been made by other interested parties with regard to
confi dentiality issues :

a) The non-confidential version of the petition violates the requirements and standards
laid down in in Rule 7 and 8 of the CVD Rules and Trade Notice No 10/20i8 issued by
the DGTR.

b) The Petition does not cornply with Trade Notice no. 10/2018 dated 7th Septernber 2018,
u,hich sets standards for disclosure of information in confidential version/non-
confidential version of responses filed by the domestic industry and other interested
parties with a view to streamline the investigation process.

c) The Non-Confidential Version ofthe petition is not the exact replica ofthe Confidential
Version as the same is not serially numbered. No index is provided in order to get the
overview of the documents submitted with petition.

d) In response to Costing Information of the application, the Domestic lndustry has not
furnished any information at all. The domestic industry has rep'lied to all the questions
as " Enclosed as Annexure 6 ". However, Annexure 6 has been claimed as confidential
without any justificatio[.

e) Annual reports ofthe petitioner have been claimed as confidential without any grounds
ofjustifications in the petition.

E.3. Examination the Authori

15. With regard to confidentiality of information, Rule 8 of Anti-Subsidy Rules provides as

follows:

"Confidential information. (l) Nott4,ithsktnding anything contained in subn e (1), (2), (3)
and (7) of rule 7, subrule (2) of nile 14, subrule (4) of rule 17 and subrule (3) of rule 19
copies of applications received under subrule (l) of rule 6 or atry other information
prot'ided to the designated afihority on a confidential basis by dny par1) in the course oJ'

intestigation, shall, upon the designated authority being sdtisfied as to its confidentiality,
be treated as suclt by it and no suclt information shall be disclosed to an! other part!
$'ithout specific autlrcrisation of the party prot'iding such information.

(2) The designated authority malt require the parties providing inforntation on confidential
basis to .furnish nonconfidential summary thereof in sufiicient details to permit a
reasonable understanding of the substance of the confidential information and if, in the
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opinion of a party proiding such idormatior4 such itormation is not susceptible oJ'
summary, such party may submit to the designated authoritlt a statement of reasons u'hy
summdrizdtion is not possible.

(3) Noth'ithstanding anything contained in subn e (2), if the designated autlnriry, is
satisfied that the request for confidentiali4, is not $,arranted or tlrc supplier of the
information is either unwtlling to make the information public or to authorise its disclosure
in generalised or summary form, it malt disregard such information.

16. The Authority made available the non-confidential version of the information provided by
various interested parties to all interested parties through the public file containing non-
confidential version of evidences submitted by various interested parties for inspection.

1 7. Submissions made by the domestic industry and other opposing interested parties with regard
to confidentiality to the extent considered relevant were examined by the Authority and
addressed accordingly. Information provided by the interested parties on confidential basis
was examined with regard to the sufficiency of the confidentiality claim. On being satisfied,
the Authority has accepted the confidentiality claims, wherever warranted and such
information has been considered confidential and not disclosed to other interested parties.
Wherever possible, parties providing infonnation on confidential basis were directed to
provide sufficient non-confidential version ofthe information filed on confidential basis. The
Authority made available the non-confidential version ofthe evidences submitted by various
interested parties in the form ofpublic file. The Authority also notes that all interested parties
have claimed their business-related sensitive information as confidential.

F.l. Submissions bv the Domestic Industrv

18. The submissions made by the dornestic industry are as follows

The submission of the interested parties regarding imports being a necessity and
danand-supply gap in the country, it is submitted that the Domestic Industry has been
ir.rcreasing its capacities at regular intervals. As a matter of fact, the interested parties
themselves acknowledge this fact in their submissions. Therefore, it is fallacious to
state that the imports were a necessity for the importers. The installed capacity has
been increased by Domestic Industry from 65700 TPA to 160600 TPA in 2019 by
setting up a new facility and also enhancing the capacity ofthe existing equipment.

The response filed by the Govemment of Malaysia seems to pertain to some other
product instead of the Product under Consideration. Question 5 in section B of the
questionnaire response filed by the Govemment of Malaysia asks for the tariff schedule
numbers which correspond to the ITC (HS) classification for the subject country. ln
response to the said question, the government of Malaysia has provided details relating
to float glass and safety glass. No details relating to the subject goods been provided.

11.
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F. OTHER NIISCELLANEOUS ISSUES

iii. In response to question number 7 in section B, the Govemment of Malaysia has
provided the expoft quantity and value ofthe subject goods from Malaysia to India for
the years 2014,2015, 2016, 2017 and the POI. It may be noted that the said response
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shows extraordinarily large quantities of exports of the subject goods from Malaysia
to India in 2017,2018 and Jan-Jun 2019. The said figures cannot be true forthe Product
under Consideration as even the total demand of the subject goods in the country is
much lorver than the volume of exports of subj ect goods from Malaysia to India
mentioned in the response.

In relation to subsidies available to the Domestic industry, it is submitted that the same

is not the subject-matter of this investigation and, therefore, the Domestic Industry is

not required to comment on the same. In any case, subsidy (if any) available to the
Domestic lndustry, does not justiflz or grant the license to producers in Malaysia to
injure the Domestic Industry in Indiaby channeling their subsidized impofis into lndia.

The submission ofthe interested parties that 84% ofthe imports are happening in SEZ,
the Domestic Industry would iike to submit that imports in DTA in the POI were
around 77Yo of the total imports from Malaysia in 2018- 19. Further, in 2019-20, while
the imports have seen a significant spurt, the DTA imports remain to be major portion
of the imports from Malaysia at 647o.

The interested parties have tried to relate the injury to fumace condition and quality
issues. They have quoted irnprovement in financial performance for year 2018- 19 but
f-ailed to relate the decline in profitability evident lrom the quarterly results for quarter
ended on 31st December 2018 and quarter ended March 2019. Moreover, they have
u,rongly interpreted the comments made in the Annual report for year 2018-19 as

relating to performance offirst six months of1'ear 2018- l9 which actually relate to the
period April to August 201 9 i.e., after the POl.

With regard to the submissions relating to public interest, it is submitted that the
interested parties have failed to provide any reason or instance as to how the levy of
anti-subsidy duty ivill be against public interest. Even though there is no legal basis or
cbligation for the Authority to look into the public interest issues, the interested parties
have miserably failed to demonstrate their claim that the imposition of countervailing
duties will not be in larger public interest. On the contrary, the Domestic Industry
submits that levy of duty will be in the public interest as it will allow the downstream
user industry a continuous and reliable supply of subject goods.

As regards the submissions relating to injury pararueters and their accuracy, Domestic
Industry humbly submits that they have filed cornplete information which is true and
correct. Therefore, the contention raised by interested parties in this regard is incorrect.
It is further submitted that all the injury numbers and costing numbers have already
been verified by the Authority from books of accounts of the producers. The detailed
analysis of injury parameters is already on record and are not reported herein for the
sake of brevity.

F.2. Submissions made bv the producers/exDorters/other interested oarties

19. The submissions made by the other interested parties are as follorvs:
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The declaration provided in the petition is not as per the format prescribed by the
DGTR. The certificate provided in the petition for the declaration that the applicant
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has not imported the subject goods during the period ofinvestigation cannot be taken
into consideration by the Authority as the period of investigation mentioned in the
certificate is from January 2018 to December 2018 whereas the POI for the current
case is April 2018 to March 2019.

Even Indian Govemment provides several tar and non-tax benefits to business and
investors investing in the country. While local jurisdictions, such as states, may also
provide tax incentives for businesses, country-wide incentives are most widely
applicabie, and are broadly organized into four categories: location-based, industry-
specifi c, export-linked, and activity-based.

Levy of anti-subsidy/countervailing duty will be contrary to public interest and rvould
lead to the monopoly of the Domestic lndustry.

The petition does not meet the adequacy and accuracy criteria and no initiation should
have been contemplated based on such an incomplete petition.

The petitioner by way of the present petition is apparently attempting to implicate the
Malaysian producer of subsidy as they failed to prove the contention of dumping
against the said party in the past. We request the Authority to consider this background
while evaluating the claims of the petitioners

lmports of PUC were necessitated due to the extraordinary level of demand-supply
gap and no C\rD should be imposed in such a circumstance.

Apart {iom capacity constraints, the subject goods produced by the petitioner suffer
seriously from quality issues which also make the users dependent on imports.

An important feature ofthe subject goods is that the same is used by large number of
units in the SEZ area. The imports made by such units do not athact ADD/CVD and
it is very essential that the imports made in SEZ area should not be considered along
with non-SEZ imports for the purpose of injury examination. Imports by the SEZ units
are not ofany consequence to the petitioner in vierv of the SEZ Act and the units in
the non-SEZ area cannot be penalized for any imports made by the SEZ units. Thus.
the Authority should use only imports in the non-SEZ area to examine injury on
account of alleged subsidized impons.
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The petition contains data separately for Coated and Uncoated Glass at places and at
TTG level at some other places. Though the bifurcation is welcome, data combined
for the PUC as a whole which is total of coated and uncoated glass also should be
given in the Format H. Else the injury cannot be fairly understood for the subject
goods as detined.

The finding in the anti-dumping investigation shows that about 84% of the total
imports of PUC were made by SEZ units and the remaining 16%o were in the non SEZ
area. It is submitted that a similar pattern is apparent in the POI of the present
investigation also which necessitates segregation of imports by SEZ units and non
SEZ units. The units in the non SEZ area should not be made liable to pay CVD based
on the imports made by the SEZ units and the segregation of imports is very essential.



F.3. Examination bv the Authoritl

20. As regards the issue raised by the interested parties regarding inconsistencies in the data and

certificates provided in the petition, the Authority notes that it has relied upon verified
infonnation and data for the purpose of the present disclosure statement. The Authority has

also called for additional information wherever required and verified the information
fumished by the domestic industry.

21 . Regarding the submission that there are subsidies available to the Domestic Industry too, the
Authority notes that the subsidies available to the Domestic Industry are not the subject
matter of the present investigation.

23. As regards the submission that the present investigation is an attempt by the Domestic

Industry to implicate the Malaysian imports since no contention of dumping against the

said party rvas established in the Anti-Dumping investigation conceming import of subject
goods from subject country, the Authority notes that the scope ofpresent investigation is
distinct fiom the Anti-Dumping investigation conducted earlier. It is fui1her noted that the
purpose of the present investigation is to investigate as to whether or not the article under

investigation is being subsidized and *'hether imports of such articles in India cause or
threaten material injury to the domestic industry.

24. As regards the submission of the interested parties relating to demand-supply gap, the
Authority notes that the Domestic lndustry has continuously increased its capacities to meet
the demand of the subject goods in the country. Moreover, the purpose of the present

investigation is not to block irnports but to provide a level playing field to the Domestic
Industry.

25. Regarding the issue ofthe quality of the goods manufactured by the Domestic lndustry, the
Authority notes that the interested parties have not provided any reliable evidence to support
their claims in this regard. Also. quality, per-se is not an issue in a countervailing duty
investigation.

26. With respect to the submission of the interested parties that most of the imports of the subject
goods are happening in SEZ, the Authority notes that more than 75% of the itnports iiom
subject country were in DTA. Also, it 'is important to appreciate that any sales of PUC by
SEZ units to DTA would also attract applicable CVD on PUC as per section 30 of the SEZ
Act. Therefore, the concems related to SEZ units both from the perspective of users and
domestic industry is appropriately addressed through provisions ofrelevant rules.

27. The petition filed by Domestic Industry provi ded prima.facie evidence of the existence of
countervailable subsidies in the subject country to initiate the instant investigation prior to
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22. With regard to the submission that levy of anti-subsidy/countervailing duty will be contrary
to public interest, the Authority notes that the purpose of the of anti-subsidy/countervailing
duty investigation is to address the situation created by subsidizing of the product under
consideration. The objective of such investigation is not to block the imports but to provide
a level playing field to the domestic industry against the subsidized imports.

F. DETER}IINATION OF SUBSIDY AND SUBSIDY NIARGIN



initiation of the investigation. Govemment of Malaysia was invited for consultation on 29'h

August. 2019 in New Delhi. The producers and exporters frorr Malaysia were advised to
file response to the questionnaire and were given adequate opportunity to provide verifiable
evidence on the existence, degree and effect of alleged subsidy program for making an
appropriate determination of existence and quantum of such subsidies, if any.

28. The followlng producers/exporters liom lndonesia. Malaysia, Vietnam and Thailand
including the Govemments of lndonesia, Malaysia. Vietnam and Thailand have filed
questionnaire responses.

F.l. Submissions made by domestic industry

29. The following submissions have been made by the domestic industry:

Response of Xinyi Solar cannot be accepted, as they have not provided the infonnation of
their related company situated in Malaysia namely Xinyi Smart. Domestic Industry has
further submitted that unless the data of Xinl Smart is examined, the Ar.rthority rvould not
be in a situation to calculate the total subsidy benefit availed by Xinyi Soiar.

1t. Exporters have stated "not applicable" on most of the schemes on the gounds that the
company did not avail the specified programs. However, rvhen a company is eligible for a

program, there is no reason to believe it would not have benefited under program. Thus,
either the company should show absence of eligibility or must demonstrate why it has not
availed benefit that is available under the program.

1 Exporters from Malaysia have only responded with respect to three prograrns and haven't
provided even a single submission for the rest of the 15+ programs alleged by the
petitioners.

lv The response filed by the Government of Malaysia is contradictory to the response filed
by Exporters. The Govemment of Malaysia has stated that they are providing subsidy on
gas. However, exporters denied ofhaving any knowledge ofany such subsidy.

F,2. Submissions made by other interested parties

30. The following submissions have been made by the other interested parties:

Article i 1.3 of the SCM Agreement requires an investigating authority to review the
accuracy and adequacy of the evidence provided in a petition in order to determine
whether it is "sufficient" to justify the initiation ofan investigation.

vi. It must be noted that "prima facie" and "sufficient" are two completely distinct terms,
imply different standards and are not interchangeable. Further, the petitioner could

i. N,t/s Xinyi Solar (Malaysia) SDN BHD

General overview of the alleged Subsidv Programs
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not establish the existence of the three elements comprising a counteryailable subsidy,
i.e. financial contribution by a government or public body; benefit; and specificity.

vii. The GOI's consistent use ofa lolver standard of assessment and its failure to first
determine that the petition provides "sufficient evidence" of subsidization of the
subject goods exporting producers and resulting injury to the Indian industry is a fatal
error.

F.3. Calculation l\Iethodologv

31. Article 14 of ASCM, provides guidelines and methodology for calculating the benefit to
the recipient conferred pursuant to paragraph I of Article 1 and further provides that any
method used by the investigating authority to calculate the benefit to the recipient shall be
transparent and adequately explained. Further, any metl-tod used by the investigating
authority to calculate the benefit to the recipient shall be provided for in their national
legislation or implernenting regulations of the Member concemed and its application to
each particular case shall be transparent and adequately explained. In accordance lvitl.r the
requirement, the Customs Tariff (Identification, Assessment and Collection of
Countervailing Duty on Subsidized Articles and for Determination of lnjury) Rules, 1995

lhys dor.vn the methodology of determination of quantum of subsidization. The
determination in this investigation is in accordance with these guidelines.

32. Further, the Authority has determined countervailability of any admissible subsidy only
once under a countenailable programme and not to undertake a double countervailability

(0 Program No. l: Subsidies on natural gas

Submission of the Domestic Industrv

34. As evidence ofexistence of the program, Petitioners relied on:
o Amual report of the Gas company "Gas Malaysia Behrad:"
o Regulated and unregulated gas prices published by the energy commission of

Malysia.

a

t4

F.4. Eramiualion of the Subsidv prosrams allesed bv the Petitioners

33. The Petitioner subrritted that under this program. natural gas is provided at subsidized rate
by the gas providing company to manufacturing sector and electricity producers. The
Domestic Industry further submitted that this subsidy is available for industries engaged in
manufacturing activities as well as to the electricity producers. This, in tum, rvhile
providing the industries in manufacturing sector access to cheap gas, leads to reducing the

cost of electricity production. As per the petitioner, the electricity so produced is therealler
supplied to the manufacturing industries at cheap rate leading to substantial overall cost

reduction. They submitted that Gas and electricity are critical components ofmanufacturing
process in glass industry and thus, this scheme confers benefit upon the Malaysian
producers. As per the petitioner, the gas company is compensated by the govemment to the

extent of subsidization.



Securities Analysis of Xhl Solar published in the CMB intemational which
demonstrates that Xinyi solar had upto 10% lower gas cost in 2018 which was
30% in 2017 but narrowed down after l8% price hike since 2018.

Investment act, 1986

36. The price adjustments for industrial sector experienced eleven cycles of price revisions
since 2014, with an increase of RM 1.50/million British thermal unit (MMBtu) every sir
rnonths. As of March 2019, the average gas tariff for industrial sector was RM
32.92lMMBtu. The regulated gas price was expected to reach market price in 2020. In that
note, the current regulated gas price is slightly lower than the market price.

37. Currently, there are two categories of gas prices in Malaysia that are collectively referred
to as the two-tiered pricing mechanism, namely regulated gas price and market-based LNG-
indexed price. Under the regulated gas price regime, which only applies to customers with
pre-existing contracts, the Govemment regulates the price of the gas supplied by
PETRONAS and Gas Malaysia Berhad (GMB). On the other hand, LNG indexed pricing
is applicable for all new volumes, including additional volumes from customers with pre-
existing contracts.

38. In addition, the govemment has also prescribed the Incentive Based Regulation (IBR)
framework which sets the base tariff tbr industrial customers for three years from January
2017 to December 2019. This IBR framework allows changes il the gas costs to be passed

through via the Gas Cost Pass-Through (GCPT) mechanism every six months. GCPT is the
mechanism to pass through the gas cost differential which incurred due to the difference
between gas cost forecasted in base tariff and actual gas cost. GCPT is implemented every
6 months in January and Ju1y. The rate will be either a rebate or surcharge.

39. The gas price charged to industrial customers is based on tariffcategory. Al1 the customers
in the same tariff category will be imposed the same price.

40. Since this program is not available for industrial customers, no application process is
applicable.

41. Authority notes that this program is govemed by Gas Supply Act, 1993. The subsidy
program allows regulated rates of natural gas prices for industrial sector including the
electricity sector. It is noted that the GOM has admitted that subsides are provided to the
gas supplying company, which in tum supplies gas to the exporter at reduced rates. The
difference is then recovered by the said company from the GOM. Thus, there is a direct
financial contribution by the GOM. Further, the response of GoM states that:
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b. Submission by Government of Malaysia/ other interested parties

35. Prior to the Asian Financial Crisis of 1997-98, the gas price to downstream consumers in
Malaysia was based on market value. Contractually, gas prices were linked to a substitute
petroleum product. As part of the overall stimulus and recovery package implemented by
the Govemment in response to the crisis, domestic gas prices were subsequently regulated.
In October 2002, the Govemment began regulating the gas pricing for industrial sector
r.vhere the gas prices for industrial sector were lower than the market price.

c. Examination by the Authority



42. Regarding the contention of the GOM that the program is not available to the industrial
customers, the Authority observes that the GOM has admitted the existence of the subsidy
element in the gas pricing mechanism which is supplied to the industrial producers. The
Authority notes that it is not necessary for a subsidy to be countervailable that it should be
made available to the concemed enterprise directly. ln this context, it would be appropriate
to refer to the definition of "subsidy" under Section 9( I ) of the Customs Tariff Act, 1975.

43. The Authority takes note of the fact that neither the Malaysian Govemment nor the
cooperating producer from Malaysia has made any subrnission against the
countervailibility of this scheme. Nevertheless, the Authority examines the
countervailibility of the scheme below:

The response submitted by the GoM states that the gas prices in Malaysia are

regulated by the Government.

i1. The response submitted by the GoM acknowledges that there is a price differential
in the market prices ofgas and the prices ofgas for industrial users.

111. Further, the response of GoM also states that the gas price charged to industrial
customers is based on tariff category, indicating consurnption based tarilT system.

44. In view of the aforesaid, the program is noted to be countervailable.

(ii) Program No. 2: The Market Development grant

a. Submission by the petitioners

45. The Petitioner submitted that the scheme is introduced by Malaysian Investment
Development Authority (MIDA) for SMEs to promote export promotional activities. The
maximum grant for an SME under the MDG program is RM 200,000. The SME should
have been incorporated under the Companies Act, 1965 with at least 60% Malaysian equity
ownership. The evidence and the legal basis are General Policies, Facilities, and Guidelines
for Market Development Grants (MDG)-2016

b. Submission by the Government of Nlalaysia/ other interested parties

46. It is a continuous program structured under the l lth Malaysia Plan (Rmkl1. 2016 - 2020)
for increasing the SME's participation in export promotional activities.
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"The government has also prescribed the Incentive Based Regulation (IBR)

frame*-ork, which sets the base tarifffor industial customers for three years from
January 2017 to December 2019. This lBR.frameu'ork allon's changes in the gas costs

to be passed through ia the Gas Cost Pass-Through (GCPT) mechanism every- six
months. GCPT is the mechanism to pass through the gas cost dilferential rhich
incurred due to the dilference between gas cost forecasted in base tariff and actual
gas cost. GCPT is implentented every 6 month in Januaty and Jt 1t. The rate v'ill be

either a rebate or surcharge "

l.



47. The MDG provides an opportunity for Malaysian SMEs to apply for a reimbursable grant

up to RM200,000 for participation in export promotional activities namely International
Trade Fairs, Trade & lnvestment Missions /Export Acceleration Missions, Intemational
Conferences Overseas and Listing Fees for Made-in-Malaysia Products in supermarkets,

hypermarkets or retails centres overseas

c. Examination by the Authority

48. The Authority notes that the Market Development Plan (MDP) was introduced in 2002. It
is part of the l lth Malaysian Plan (2016-20). It is intended to increase the partic'ipation of
SMEs in export promotional activities. The MDP provides SMEs with a reirnbursable grant
up to RM 2,00,000 for their participation in export promotional activities such as

Intemational Trade Fairs, Trade & Investment Missions /Export Acceleration Missions,
Intemational Conferences Overseas and Listing Fees for Made-in-Malaysia Products in
supermarkets, hypermarkets or retails centres overseas.

49. The subsidy program provides for financial contribution in the form of direct transfer of
funds and benefit is thereby conferred to the recipient. The subsidy program is also specific
because is contingent on export. Therefore, this prograrn is noted to be countervailable.
However, the benefit under this program is not availed by the cooperating exporter.

(iii) Program No.3: Pioneer Status

Submission by petitioners

50. The Domestic Industry has submitted that under this program a company granted Pioneer
Status will enjoy tax exemption from corporate income tax. The program encourages
investments in promoted activities/products in the manufacturing sector that can contribute
to development and grorvth of economy. It applies to both local and foreign investors for
approved promoted products/activities in the manufacturing sector. Five-year partial
exemption is provided from palment of income tax. A company pays tax on 30% of its
statutory income, with exemption period commencing from its Production Day.
Unabsorbed capital allowances and accumulated losses incurred during the pioneer period
can be carried forward and deducted fiom post pioneer income of company. As evidence
ofexistence ofthe program, petitioners have relied on:

) Promotion of Investment Act, 1986
) New and full notification purcuant to article xvi:l of the GATT 1994 and article 25

of the Agreement on Subsidies and Countervailing measures-Malaysia dt. 5 October,
2017
htto :/7rvwrv.mida. sov.rnv/home/incentives-in-manufacturing-sectoL'posts,'

List of promoted activities and products which are eligible for consideration of
pioneer status and investment tax allowance under the Promotion of Investment act,
1986
Laws of Malaysia Act 327 of Promotion of lnvestment act, 1986 Part-II Sec 5,6,7,
deals with pioneer status
Web Report: EXIM Bank's Expofi Credit Refinancing
US Extruded through Malaysia

Submission by the Government of 1\Ialaysia/ other interested parties

a

b.
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51. Companies are required to submit the applications for the Pioneer Status program to the
Malaysian Investment Development Authority (MIDA), an agency under Ministry of
Intemational Trade and Industry (MITI). The company will then be required to get the
Pioneer Certificate from MIDA. This is to ensure that the company has complied rvith the
conditions imposed. After M1DA is satisfied that the company has complied with the
conditions, MIDA will determine the production date for the company and determine the
start and ending date ofthe program. Later, companies approved with the program submit
their claims to the Inland Revenue Board together with their annual tax retums containing
the calculation ofclaim for the tax deductions. The applicants will need to go through the
Approval Committee also.

52. The major tax incentives for companies investing in the agricultural and manufacturing
sectors are the Pioneer Status and lnvestment Tax Allowance. These incentives are

mutually exclusive. Sections 5-25 Prornolion of Investments Act 1986 are evidence ofthe
same. The benetlt is an exemption from taxes owed. Also, losses can be carried fonvard.

53. The eligibility criteria for the Pioneer Status is case such as capital intensive, capable of
generating significant linkages, import substitution, high value added, teclrnology, green

technology. job creation, contribution to the development of manufacturing support
services and spillover effect to the country.

c Examination by thc Authority

54. The Authority notes that Sections 5 to 25 ofthe Promotion of lnvestment Act 1986 provides
for pioneer status program. The program provides for tax incentives in the form of
exemption fiom income tax. Losses hcurred during the exemption period can be carried
forward for subsequent years to offset taxable income/net profit. The program is available
for a pre-specified list of promoted products/activities.

55. The program provides for financial contribution in the form ofrevenue foregone, which is

otherwise due and benefit is thereby confened. The program is also specific because it is
available to promoted activitylproduct mentioned in the list. Therefore, this program is
noted to be counten'ailable. However, the benefit under this program is not availed by the
cooperating exporter.

(iv) Program No. 4: Investment Tax Allowance

Sutrmission by petitioners

56. The Petitioner submitted that under this program, a company granted Investment Tax
Allowance (lTA) is entitled to offset tlis allowance against the statutory income for each

year of assessment. The program encourages investments in prorroted activities/products
in the manufacturing sector, that can contribute to development and growth ofeconomy. It
applies to both local and foreign investors for approved promoted products/activities in the
manufacturing sector. An allou'ance of60% on its qualifuing capital expenditure incurred
within 5 years frorn the date the first qualifying capital expenditure is ir.rcurred is given.
Company can ofl'set this allowance against 70% of its statutory income for each year of

a



assessment. Remaining 30% of its statutory income rvill be taxed at the prevailing company
tax rate. As evidence ofexistence ofthe program, Petitioners have relied on:

Promotion of lnvestment Act, 1986

New and full notification pursuant to article xvi: i of the GATT 1994 and Article
25 of the Agreement on Subsidies and Countervailing measures-Malaysia dt. 5
October, 2017

http:/lwww.mida.gov.my/home,'incentives-in-rnanufacturing-sector/posts/
List of promoted activities and products which are eligible for consideration of
pioneer stafus and investment tax allowance under the Promotion of Investment
act, 1986

b. Submission by the Government of Malaysia/ other interested parties

57. lnvestment Tax Allowance (ITA) may be granted to any company intending to participate
in a promoted activity or to produce a promoted product including an activity/product
which is of national and strategic importance to Malaysia. Promoted activities and
prornoted products are determined and gazetted by the Minister of lntemational Trade and
Industry. Sections 26 - 29 of the Promotion of Investments Act 1986 (Act 327) are

evidence of the same.

59. The eligibility criteria for the ITA are value added (VA) percentage and level oftechnology
as measured by the MTS Index.

60. Not all individuals/firms who applied and met all the eligibility criteria are approved. The
applicants will need to go through the Approval Committee. The assistance is a deduction
from taxable income. The allowance can be carried forward until fullv utilized.

61.A company can elect to receive Pioneer Status but not receive the Investment Tax
Allowance, or can elect to receive the Investment Tax Allowance, but not Pioneer Status.

Examination by thc Authoritl

a

a

a

c

62. Authority notes that Sections 26 to 29 of the Promotion of Investments Act 1986 provides
for Investment Tar Allowance program. Promoted activities and promoted products are
granted a capital allorvance. Value addition and technological requirements are also to be
fulfil1ed. Out of the total capital expenditure,60% of the capital expenditure is granted as

allowance and can be deducted agairct 70Yo of statutory income for 5 years. Remaining
income can be taxed at the normal income tax rate. Even for companies that meet the listed
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58. The allowance is only given on capital expenditure incurred on industrial buildings, plant
and machinery directly used for promoted activities or the production of the promoted
products. Companies are required to submit the applications for ITA program to MIDA, an
agency under MITI. The company will then be required to establish the commencement of
ITA period which is on the incurrence of the first capital expenditure duly certified by
MIDA. Later, companies approved with the program submit their claims to the Inland
Revenue Board (lRB) together with their annual tax retums containing the calculation of
claim for the tax deductions.



criteria of promoted activity, value addition and level oftechnology, the Authority retains
the discretion to reject the applicant seeking benefit under this program.

63. The program provides for financial contribution in the form ofrevenue foregone and benefit
is thereby conferred. The program is also specific since it is limited to certain enterprises,
rvhich meets the promoted product and are approved by the Authority. A company that has
received income tax exemption from Pioneer Status cannot avail benefit under this
program. The Authority has already determined that countervailing duty should be imposed
for exemption from income tax under Pioneer Status. Therefore, the Authority notes that
no additional countervailing duty should be imposed against this subsidy program.

(v) Program No. 5: Accelerated Capital Allorvance

Submission b1' Petitioners

64. The Domestic Industry has submitted that under this prograrn a special allowance, where
the capital expenditure is writterr off within 3 years, i.e. an initial allowance of407o and an
annual allowance of 20o/o. is given. After the 15-year period ofeligibility for Reinvestment
Allowance, companies that reinvest in the manufacture of promoted products are eligible
to apply for Accelerated Capital Allowance. Applications have to be submitted to the iRB
accompanied by a letter from MIDA certiflng that the companies are manufacturir.tg
promoted activities/products. As evidence of existence of the program, Petitioners have
relied on:

2l

Promotion of Investment Act, 1986
http://wrvw.mida.gov.my,home/incentives-in-manufacturing-sector/posts/
List of promoted activities and products rvhich are eligible for consideration of
pioneer status and investment tax allowance under the Promotion of Investment
act, 1986

b. Submission by Government of Nlalavsia/other interested parties

65. Accelerated Capital A'llowance (ACA) provides allowances to write off the capital
expendifure within two years, i.e., an initial allowance of20 percent in the first year and an

annual allowance of40 percent. This program is available to all companies and the IRB
applies objective criteria in granting ACA. Program does not constitute a counten'ailable
subsidy because it is not linked to export conditions, not specific and it is generally
available. The assistance is an accelerated capital allowance to be deducted from taxable
income. The allowance can be carried forward. Generally, to be eligible for accelerated
capital allowance (ACA), a person must meet the lbl1owing conditions:

! He was carrying on a business during the basis period
) He has incurred qualiffing expenditure in the basis period
F The asset was used for furposes of a business, and
) At the end of the basis period, he was the owner of the asset and the asset

was in use

66. The companies under investigation will be eligible to claim ACA if they fulfil the criteria
and govemment doesn't exercise discretion as to which firm is eligible to benefit.

i.
ii.
iii
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Eramination by Authoritl

67. Authority notes that the program provides for capital allowance to write offthe total capital
expenditure within two years, i.e., an initial allowance of20 per cent in the first year and
an annual allowance of40 per cent.

68. Authority notes that the program provides for financial contribution in the form ofrevenue
foregone and benefit is thereby conferred. The program is also specific because it is

available to certain enterprise carrying out a promoted activity that qualifies for using this
allowance and does not qualifl lor re-investment allowance on account of expiry of 15

years period ofeligibility. Therefore, this program is noted to be countervailable. However,
the benefit under this program is not availed by the cooperating exporter.

(vi) Program No. 6: Double deduction for promotion of lllala-vsian brand

Submission by Petitioners

69. The Domestic Industry has submitted that under this program, expenditure incurred on
advertising local brand products domestically is allowed double deduction i.e. expenses
incurred on certain activities can be set off twice as against taxable profits. The local brand
must be owned more than 50% by the registered proprietor of the Malaysian brand name
which should be owned by a company that's locally incorporated with at least 70%
Malaysian owned and registered in Malaysia or overseas. The deduction can only be
claimed by one company in a year ofassessment. As evidence ofexistence ofthe program,
Petitioners have relied on

F Promotion of Investment Act, 1986
) Income tax promotion ofexport rules 1986
F Inland Revenue Board of Malaysia Public Ruling No.1/2013
! Malaysian External Trade Development Corporation

b. Submission bl Government of Nlala.v"sia/other interested parties

70. Expenditure for qualifoing advertisements in advertising Malaysian brand name goods is
eligible for a double deduction in arriving at adjusted income fiom a business. Income Tax
(Deduction for Advertising Expenditure on Malaysian Brand Name Goods) Rules 2002 are
given in evidence. Applicant companies are required to make the claim for the incentive by
completing fonns and substantiate the claims together with copies of business receipts
pertaining to the expenses incurred within Malaysia for advertising Malaysian brand goods.
The original supporting documents must be retained by the company for audit purposes by
the IRB. The claim can be made in the annual tax retums for the fiscal year ftasis period)
in which the expenditure is incurred. The companies under investigation will be eligible to
clairn the deductions if they fulfill the criteria. The assistance is a deduction from taxable
income. The deduction can be carried forward.

il
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c.

7l . No changes are anticipated to the program.

c. Examination by the Authority



72. The Authority notes that this program is govemed by Income Tax (Deduction for
Advertising Expenditure on Malaysian Brand Name Coods) Rules 2002. Under this
program, expenditure incurred in advertising Malaysian brand is eligible for double
deduction from business income. To qualiflz for this double deduction, the company must
have70%o Malaysian equity and the brand name should be ofgoods of export quality.

73. The program provides for financial contribution in the form ofrevenue foregone, which is
otherwise due and benefit is thereby conferred. The program is also specific because it is
available to an enterprise that incurs expenses on advertising Malaysian brand. Therefore,
this progran is noted to be countervailable. However, the benefit under this program is not
availed by the cooperating exporter.

(vii) Program No. 7: Drarvback on Import duty, Sales tax and Excise dutl'

a. Submission by' petitioners

74. The Domestic tndustry has submitted that under this program, drarvback on import duty,
sales tax and excise duty that have been paid may be claimed by a manufacturer if the parts,

raw materials or packaging materials are used in the manufacture ofgoods for export within
a year based on conditions stipulated in the acts. As evidence ofexistence of the program,
Petitioners have relied on

! Section 99 of the Customs Act 1967
P Section 29 ofthe Sales tax Act 1972
i Section 19 ofthe Excise Act 1976

b, Submission b_v the Government of Nlalaysia/ other interested parties

75. Program provides for Duty Import Refund on imported goods that are subsequently re-
exported. This program is not countervailable since it conforms with the provisions of
Annexes I, II and III of the SCM Agreement (Exception to the subsidy definition). No
changes are anticipated to the program. Companies are required to submit the applications
for Drawback under sections 93,95,99 of Customs Act 1967 to Royal Malaysian Customs
Department (RMCD). Then the companies are required to provide proof of import/export
declaration and relevant import/export documents. RMCD will verify the documents before
refund is made or disapprove.

c Examination by the Authority

76. Authority notes that the program is administered by the Royal Malaysian Customs
Department. The program provides ifirport duty refund on goods that are subsequently re-
exported. It is however. noted that the Government of Malaysia has not indicated the
mechanism of providing duty drar.vback.

77. Therefore, this program is noted to be countervailable. However, the benefit under this
program is not availed by the cooperating exporter.

(viii) Program No, 8: Sales Tax Exemption

^. Submission by the Domestic Industry
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b. Submission by Government of Nlalap'sia/other interested parties

79. The program provides exernption from payment of sales tax on importation and purchase
of locally manufactured goods under Sales Tax (Person Exempted from Payment ofTax)
Order 2018. Exemptions are classified into three (3) schedules.

Examination by Authoritl'

80. Authority notes that the program is administered by the Royal Malaysian Custom
Department. The program provides exemption from payment of sales tax, to persons or
manufacturers who meet the eligibility criteria and conditions. This exemption is on import
of plant and machinery and also on sales of subject goods in the domestic market. The
benefit is in the form of exemption of Sales tax to the exporters which is otherwise due.
The program is also specific because it is available to certain enterprise who meet the
eligibility criteria. Theretbre, this program is noted to be countervailable.

(ix) Program No. 9: Exemption from Import Duty and Sales Tax for
Outsourcin g Nlanufacturing Activities

il Submission b1' Domestic Industry

81. The Domestic Industry has submitted that under this program, to reduce cost of doing
business and enhance competitiveness, import duty and sales ta,r exemption are given to
Malaysian brands with at least 60% Malaysian equity who outsource manufacturing
activities. Import duty and sales tax exemption on raw materials and components used in
manufacturing of finished products by their contractual manufacturers locally/abroad and
import duty and sales tax exemption on serni-finished goods from their contract
manufacturers abroad to be used by their local contract manufacturers to manufacture
finished products are available. As evidence ofexistence ofthe program, Domestic Industry
have relied on MIDA's tariff related incentives.

b. Submission b1' Government of NIala-vsia/other interested parties

82. The program provides irnport duty exemption on raw materials, components and-/or semi-
finished products for outsourcing manufacturing activities. A committee on duty exemption
is established with members comprised of representatives from MoF, MITI, RMCD, MIDA
and IPC. Section l4(2) Customs Act 1967 is given as evidence. All manufacturers which
meet the eligibility criteria will benefit frorn scheme and the authorities do not exercise
discretion. No changes are anticipated to the program.

83. This program is not countervailable since it conforms with the provisions of Annex I, II
and III of the SCM Agreement (Exception to the subsidy definition).
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78. The Domestic lndustry has submitted that in order to reduce cost of doing business and
enhance competitiveness the govemment has exempted the sales tax. This program is
approved and administrated by RMCD and established in 1.9.2018. The Domestic Industry
has submitted that under this scheme manufacturers with an annual sales turnover of less

than RM 100,000 are exempted from licensing and are thus exernpted fiom paying sales
tax on their output. However, these manufacturers can opt to be licensed and obtain sales

tax exemption on their inputs instead.

c.



84. To qualify for the exemption,

L Imported raw materials and components which are used to manufacture finished
products with nil import duty.

F Semi-finished products which are imported from contract manufacturers abroad and
are used in the manufacture offinished products by local contmct manufacturers.

Examination bl the AuthoriQc.

85. Authority notes that Section l4(2) Customs Act 1967 governs the administration of the
program. The program is administered by the Malaysian Investment Development
Authority. The program provides import duty exernption on raw materials, components
and/or semifinished products for outsourcing manufacturing activities. Raw materials
rvhich are used in the production of the exported product and semi-finished goods which
are impo(ed from contract manufacfurers for use by local manufacturers qualifo for this
exonption.

86. Therefore, this program is noted to be countervailable. However, the benefit under this
program is not availed by the cooperating exporter.

(x) Program No. l0: Exemption from Import Duty and Sales Tar on Spares
and Consumables

il. Suhnrission hv the I)omestic Industn'

87. The Do[restic Industry has submitted that since it is the policy of the govemment not to
impose taxcs on spares and consurnables used directly in manufacturing process where
import duties are nil process and not produced locally, tax exemption-Revenue forgone is
given rvhere imported spares and consumables are taxable but not available locally. Full
exemption is given on import duty and sales ta,r. As evidence ofexistence ofthe prografir,
Petitioners have relied on MIDA's tariff related incentives.

b. Submission bv Gorernment of Nlalalsia/other interested parties

88. The program provides import duty exemption on spares and consumables to qualified
mauufacturer. MIDA issues a letter to confirm the status of the manufacturer. The program
involved evaluating irnport duty exemption on raw materials, components and/or semi-
finished products for outsourcing manufacturing activities. A cornmittee on duty exemption
is established with members comprised of representatives fiom MoF, MITI, RMCD, MIDA
and IPC. All manufacturers which meet the eligibility criteria will benefit from this scheme
and MIDA does not exercise discretion. No changes are anticipated to the program. This
program is not countervailable since it conforms with the provisions ol Annexes I, II and

III of the SCM Agreement (Exception to the subsidy definition). The laws and regulations
goveming this program are contained in Customs Duties (Exemption) Order 2017.

Eranrination hl thc Authorityc

89. Authority notes that the program is govemed by Customs Duties (Exemption) Order 20 17.

It provides for import duty cxemption on spares and consumables. The program is
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administered by Malaysian Investment Development Authority (MIDA). The program
provides financial contribution in the form of revenue foregone, which is otherwise due
and benefit is thereby conferred. The program is also specific because it is subject to
fulfilment of certain criteria.

90. Therefore, this program is noted to be countervailable. However, the benefit under this
program is not availed by the cooperating exporter.

(xi) Program No. I l: Exemption from Import Dut)' and Sales Tar on
i\lachinery and Equipment

a. Submission by the Domestic Industrl'

91. The Domestic lndustry has submitted that since it is the policy of the govemment not to
impose taxes on machinery and equipments used directly in manufacturing process and not
produced locally, tax exemption-Revenue forgone is given where imported machinery and

equipment are taxable but not available locally. Full exemption is given on import duty and

sales tax. For locally purchased machinery and equipment full exemption is given on sales

tax. As evidence of existence of the program, Petitioners have relied on MIDA's tariff
related incentives.

b. Subnrission by Government of Malal'sia/other interested parties

92. The program provides import duty exemption on machinery and equipment to qualitied
manufacturer. MIDA issues a letter to confirm the status of the manufacturer. The
manufacturer then claims for exemption. To qualifu for the exemption, the machinery and

equipment must be new, unused and directly used in the manufacturing process of the
finished product at the approved manufacturer's premise(s). All manufacturers which meet
the eligibility criteria will benefit from this scheme and MIDA does not exercise discretion.
No changes are anticipated to the progam. This program is not countervailable since it
conforms with the provisions of Annexes I, II and III of the SCM Agreement (Exception
to the subsidy definition). The laws and regulations goveming this program are contained
in Customs Duties (Exemption) Order 2017.

93. The companies under investigation conformed with the eligibility criteria which are under
MIDA's purview.

C E ranrination hr thc Authoriq

94. Authority notes that the prograrr is govemed by Customs Duties (Exemption) Order 201 7.

It provides for import duty exemption on new and unused machinery and equipment to
qualified manufacturer. There is no exemption from sales tax during the POI because Sales
Tax Act 1972 [Act 64] was repealed with the enactrnent ofthe Goods and Services Tax Act
2Ol4 lAct 7621 entered into force 1 July 2014. The program is administered by the
Malaysian Investment Development Authority.

95. The program provides a financial contribution in the form of revenue foregone, which is
otha'wise due and benetlt is thereby conferred. The program is also specific because it is
limited to certain enterprises that import new machinery and equipment tbr manufacturing
activity.
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96. Therefore, this program is noted to be countervailable. Horvever, the benefit under this
program is not availed by the cooperating exporter.

(xir) Program No. 12: Exemption from Import Duty on Rarv
Materials/Components

Submission by the Domestic Industrya

97. The Domestic Industry has submitted that under this program, full exemption fiom import
duty on raw materials/components is normally granted, provided raw materials/components
are not produced locally or ifproduced locally, they aren't ofacceptable quality and price.
This is regardless ofrvhether the finished products are meant for export or domestic market.
The eligibility is that the cornpanies should be involved in manufacturing activities.

98. Authority notes that the program is govemed by Custorrs Duties (Exemption) Order 2017.
It provides for import duty exemption on raw material and components. A committee on
duty exernption is established rvith members comprised of representatives from MoF,
MITI, RIvICD and MIDA. All manulhcturers which meet the eligibility criteria rvill benefit
frorr this scheme and MIDA does not exercise discretion. This prograrn is not
countervailable since it conforms with the provisions of Annexes I, II and III of the SCM
Agreement (Exception to the subsidy definition). The companies under investigation
conformed with the eligibility criteria which are under MIDA's purview.

c. Examination by Authority

99. Authority notes that the progam is governed by Section 14(2) of Customs Act 1967. The
program provides for import duty exemption to the qualified manufacturer on raw materials
/ component that are not locally available.

l0l.Therefore, this program is noted to be countervailable. However, the benefit under this
program is not availed by the cooperating exporter.

(riii) Program No. 13: Double Deduction for Promotion of Exports

a. Views of the Domestic Industrv

102.The Domestic Industry has submitted that under this program tax deduction is given to
exporters for expenses which are aimed at promoting exports and supply of goods

overseas, cost of maintaining office overseas for purpose of promotion of services,
publicity and advertisements in any media outside Malaysia for promotion of export of
services and Page 59 of 139 export market research. As evidence of existence of the
program, Petitioners have relied on
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b. Submission b1' Government of l\Ialaysia/other interested parties

l00.The program provides flnancial contribution in the form of revenue foregone, which is
otherwise due and benefit is thereby conferred. The program is also specific because it is
limited to an enterprise that uses raw material that are not locally available.



! Section 4l of Promotion of Investment Act, 1986
) lncome tax promotion of export rules 1986
> WTiTPzuS/292
F WTO-Notification-G/SCM/N/3iMYS-1995
F US carbon steel wire rod from Malaysia

b. Submission b1' Government of Nlalaysia/other interested parties

103. The program rvhich is provided under section 4l ofthe Promotion of Investments Act
(PIA) 1986 (Act 327) read together with rule 4(2) of the Income Tax (Promotion of
Exports) Rules 1986 is applicable to all resident trading, manufacturing or agricultural
companies in respect of expenses incuned in the basis period primarily and principally
for the purpose of seeking opportunities, or in creating or increasing a demand for the
export of Malaysian manufactured goods or agricultural products. There are no
anticipated changes to the program. The deduction can be carried forward.

104. Applicant companies are required to make the claim for the incentive by completing
forms and substantiate the claims together with copies ofbusiness receipts pertaining to
the expenses incurred overseas for advertising, travelling and related export promotional
expenditure. The original supporting documents must be retained by the company for
audit purposes by the IRB.

105. In the case ofparticipation in an intemational trade fair, companies are required to get a
letter of approval fiom MATRADE.

Examination hv the Authorih'c

106. Authority notes that the program is govemed by Section 4l of the Promotion of
Investments Act (PIA) 1986 (Act 327) & Rule 4(2) of the Income Tax (Promotion of
Exports) Rules 1986. Under this progmm double deduction from income to enterprise
involved in manufacturing, trading and agricultural activities is available for expenses
incurred for promotion ofexport. Expenses incurred by a company for increasing demand
for exports are allowed for double deduction.

107. The Authority notes that the program provides for financial contributions the form of
revenue foregone, which is otherwise due, and benefit is thereby conferred. The benetlt
is the difference between the amount of income tax paid after double deduction and the
amount of income tax that would have been payable in absence ofsuch double deduction.
The program is also specific because it is contingent on export perfonnance and is limited
to an enterprise engaged in export promotion activity.

108. Therefore, this program is noted to be countervailable. However, the benefit under this
program is not availed by the cooperating exporter.

(xiv) Program No. 14:
Cargo

Double Deduction for Promotion of Erport

Submission by the Domestic Industrya.
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109. The Domestic Industry has subrnitted that under this program an exporter may make a
deduction from taxable income for premium insurance on export cargo and regional tax
deduction for tax insurance. As evidence of existence of the program, Petitioners have
relied on

) Promotion of Investment Act. 1986
F Income tax promotion of export rules 1986
z Tax incentives for Companies
F Other Authority findings

b. Sutlmission by Government of Nlalaysia/Other interested parties

I 10. A double deduction is allowed to a person who incurs premium on the insurance of cargo
exported frorr Malaysia provided that the risks are insured with an insurance company
'incorporated in Malaysia. The premium paid must be in accordance to section 33 of
Income Tax Act 1967. The assistance is a deduction from taxable income. The deduction
can be carried forward.

11i. This program has been revoked since 2016. Income Tar (Deductions of Insurance
Premiums for Expoders) (Revocation) Rules 2012 is given as evidence.

c Examination by the Authority

112. The Authority notes that the program was governed by Income Tax (Deductions Of
lnsurance Premiums For Exporters) Rules 1995 and is revoked by Incotne Tax
(Deductions Oflnsurance Prerniums For Exporters) (Revocation) Rules 2012 since 2016.

(xv) Program No. 15: Allolvance for Increased Export

a. Submission b1' the Domestic Industry

I 13. The Domestic Industry has sublnitted that this program is a form oftax incentive granted

to companies under section 154(1) of Income Tax Act 1967 and Rule 3 of Income Tax
(Allowance for increased exports) Rules 1999 and Income Tax (Allowance for increased
exports) amendment Rules 2003. An exporter can avail70Yo tar deduction frorn taxable
income for increased expods. Also, if the said allowance is not used during the eamed
year that can be forwarded to the following assessment year. As evidence ofexistence of
the prograrn, Petitioners have relied on:

F Promotion of Investment Act,
F Income tax act 196'7

) Customs Act 1967
F Sales tax Act 1972
) Excise Act 1976
F Free zones act 1990

1986

b. Submission by Government of Nlalaysia/other interested parties

I 14. A resident manufacturing company or agricultural company that exports manufactured
products or agricultural produce is to be given an allowance for increased expo(s. The
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assistance is an exemption from taxable income. The allowance can be carried forward.
There are no anticipated changes to the program. Income Tar (Allowance for Increased
Exports) Rules I 999 is given in evidence. The Rules contain the following definitions:

a. agricultural produce means fiesh and dried fruits, fresh and dried flowers,
ornamental plants and omamental fish, frozen raw prawn or shrimp,
frozen cooked and peeled prawn and frozen raw cattle fish and squid;

b. export means direct exports not including sales to Free Industrial Zones
and Licensed Manufacturing Warehouses; Page 62 of 139

c. value added means the sale price of goods at ex-factory price less the total
cost ofraw materials; and

d. value of increased export means the difference of the Free-On-Board
(FOB) value of prcducts exported in the basis period and that of the
immediately preceding period. FOB value will exclude the freight charges
and insurance cost.

I 15. The allowance is determined as follows:

a. Manufactured products

> l0% of the value of increased exports of the manufactured products by the
company where the products exported attained at least 30% ofvalue added;

> 15% of the value of increased exports of the manufactured products by the
company where the products exported attained at least 50% ofvalue added.

b. Agricultural products

> l0% ofthe value ofincreased exports of agricultural produce by the company.

I l6.The allowance will be given against seventy per cent of statutory business income of the
company. Any export allowance not set off would be carried forward to be set-offagainst
seventy per cent ofthe statutory income in future years.

c. Examination b1' Authoritl'

ll7.Authority notes that a resident manufacturing company or agricultural company that
exports manufactured products or agricultural produce is to be given an allowance for
increased exports. The allowance is equivalent to l0% or 15% of the value of increased
exports of the manufactured products by the company. Allowance will be given against
70% of the statutory business income.

I l8.The program provides for financial contribution in the form ofrevenue foregone, which is
otherwise due. The program is also specific because it is contingent on export performance.
Therefore, this program is noted to be countervailable. However, the benefit under this
program is not availed by the cooperating exporter.

(xi) Program No. 16: Tariff Related Incentive

a. Submission by the Domestic Industry
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b. Submission by Government of i\Ialaysia/other interested parties

120. The subsidy program is same as program No. 13. (Double Deduction for Promotion of
Exports)

Eramination by the Authorir;-

l2 t.The Authority notes that the program is administered by Director General of Customs. The
program provides import duty exemption on raw material / cornponent to qualified
manufacturer. Exemption is granted when the raw materials / components are not locally
available and used directly in the production of the finished product at the approved
manufacturer's prem ise(s).

122.The Authority notes that the program provides financial contribution in the form of
revenue foregone, which is otherwise due. The program does not qualify to be permissible
duty remission program because it provides exemption frorn import duty for raw material
used in all kinds ofmanufacturing activities and not only for raw materials used in exported
products, as provided in footnote I of the SCN Agreement and Section 9B(b) of the
Customs Tariff Act. The program is specific because it is limited to enterprise that use raw
materials that are not available locally.

123. Theretbre, this program is noted to be countervailable. However, the benefit under this
program is not availed by the cooperating exporter.

(xvii) Program No. 17: Allowance for plants and Nlachinery

Submission by petitioners

c

a

124. The Domestic Industry has submitted that Capital allowance is to give relief for wear and
tear of fixed assets for business. It is further submitted that the expenditure must be

capital in nature and used for business purpose. Costs of assets used in business such as

plants and machinery, office equipment, fumiture, fittings, motor vehicles etc.

125. Under this scheme initial allowance is fixed at 20% based on the cost of the asset at the
time when the capital expenditure is incurred. Annual allowance is a flat rate given every
year based on the original cost ofthe asset and varies accordingly.

b. Submission by the Government ofNlalaysia/ other interested parties

126. Capital allowance (CA) is deductions for qualifying expenditure on machinery or plant.
CA is given only in respect ofa business source and the person who incurs the qualifoing
expenditure is eligible to claim the allowance. CA is calculated for a year of assessment
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119. The Domestic Industry has submitted that under this program, full exemption from
import duty on raw materials/components is normally granted, provided raw
materials/components are not produced locally or if produced locally, they aren't of
acceptable quality and price. This is regardless ofwhether the finished products are meant
for export or domestic market. The eligibility is that the companies should be involved
in manufacfuring activities.



and is deducted from the adjusted income from the business in arriving at the statutory
income. It is calculated on a straight-line method on the basis of a prescribed rate of
allowance. All companies that meet the eligibility criteria can claim the CA. This
program is available to all companies and the IRB applies objective criteria in granting
CA. Thus, this program does not constitute a countervailable subsidy because it is not
linked to export conditions, not specific and it is generally available

Eramination b) the authorit\

I 27. Authority notes that capital allowance provides deductions for qualifoing expenditure on
machinery or plant. It is given to enterprise that incurs the qualifying expenditure. It is
calculated for a year of assessment and is deducted from the adjusted income from the
business in arriving at the statutory income. It is calculated on a straight-line method
based on a prescribed rate ofallowance.

128. Authority notes that this program does not provide countervailable benefit because it
provides for normal deduction ofdepreciatioa on plant and machinery as per straight line
method to all enterprise. Therefore, the Authority holds that no countervailing duty
should be imposed against this subsidy program.

(xviii) Program No. l8: Export Credit Refinancing

il Submission b1' the Domestic Industrl'

129. The Domestic Industry has contended that this scheme is in the form ofexport credit. It
is a short term and post shipment financing to direct and indirect exporters. Exporters can

obtain financing up to 95% of the value of their export order.

b. Submission by Covernment of Malaysia/other interested parties.

1 3 I . The operational procedure of the ECR Scheme is governed by the ECR Guideline which
is issued by EXIM Bank.

Examination b1' the Authorif.v"

c.

c

I 32. The Authoriry notes that the program is administered by Export-lmport Bank of Malaysia
(EXIM Bank). Export credit refinancing program provides loan to enterprise to finance
export of products. The program is govemed by Export Credit Refinancing guideline
issued by the Bank, which provides for eligibility criteria including eligibility ofproduct
(negative list ofproducts which is maintained by bank) for the purpose of the program.
The subsidy program is not restricted to any particular sector and is available to all
companies incorporated in Malaysia.

133. EXIM Bank is a govemment-owned Development Financial Institution. It is a rvholly
owned subsidiary of the Minister ofFinance Incorporated (lnc.). As an agency under the
purview of the Ministry of Finance, EXIM Bank's mandated role is specified by the
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130. Export Credit Refinancing (ECR) scheme is used to promote Malaysia's exports and

intemational trade in the tbrm of Pre-sl.ripment and Poslshipment financing. ECR is
available to all companies incorporated in Malaysia and involved in export activity.



Govemment. lt is to provide credit facilities to fmance and support exports and imports
of goods, services and overseas projects with emphasis on non-traditional markets,
providing export credit insurance services, export financing insurance, overseas
investments insurance and guarantee facilities.

134. The Authority determines that EXIM Bank is a public body because it is owned by
Govemment and is vested rvith the Govemment Authority to carry out govemmental
functions. Accordingly, the loan provided by EXIM Banks are financial contribution in
the form of direct transfer of funds by a public body. The benetit conferred on the
recipient is in the fonn of difi'erence between the amount ofinterest charged by the EXIM
bank and the amount ofinterest charged by the comparable commercial loan.

135. Therefore, this program is noted to be countervailable. However, the benefit under this
program is not availed by the cooperating exporter.

(xir) Program No. 19: Buyer Credit Guarantee

a. Viervs of the Domestic Industry

136. The Petitioner submitted that under this program the overseas buyers are backed by
EXIM Bank's unconditional and- irrevocable guarantee in rvhich lending bank is
guaranteed repayment of due and interest amount. Malaysian exporter can help the
overseas buyer to secure a long-term financing with a lender using the BCG. Malaysian
exporter is paid as ifhe has a cash contract, whilst the overseas buyer has time to pay the
contract through financing secured from the lender rvhich is backed by EXIM Bank's
guarantee. The evidence given is Buyer Credit Insurance by EXIM Bank. The loan
amount under this program must be minimum value of RM 2mn in support of a cash
contract and the repayment period should be at last 2 years and maximum l5 years.

b. Submission b1' Covernment/other interested parties

137. Bankers Trade Credit Takaful (BTCT) is a Credit Takaful designed to protect the Islamic
Financial Institutions (lFIs) against risk of non-payment by their exporters arising from
Page 45 of 139 default by the overseas buyers. It's available against a trade finance
facility on trade terms such as Open Account, Documentary Collection and/or Letter of
Credit.

c Examination bl Authority

138. The Authority notes that the program is administered by Exim Bank. There is no law or
legal regulation goveming the program.

139. The Authority has already determined that EXIM Bank is a public body. Under this
program, EXIM Bank provides guarantee to financial institutions against risk of non
palment by their exporters (customers) because ofdefault arising from overseas buyers.
The program provides for financial contribution in the form ofpotential direct transfer of
funds and benefit is thereby conferred. The benefit conferred on the recipient is
equivalent to (i) the difference between the fee paid by the recipient for availing
guarantee llom EXIM Bank and the fee that would have been paid to any other
commercial bank for such guarantee and (ii) the difference between the loan repayment



to the lending bank in question (owing to less than normal commercial interest rate
because of EXIM bank guarantee) and the amount that would have been payable in
absence of such guarantee (based on normal commercial interest rate). The subsidy
program is also specific because it is contingent on export.

140. Therefore, this program is noted to be countervailable. However, the benefit under this
program is not availed by the cooperating exporter.

(rr) Program No. 20: Licensed Nlanufacturing Warehouse (LNIW)

:l Viervs of the Domestic Industrv

141. This program was disclosed through the questionnaire response ofthe exporter as rvell
as the supplementary response of GoM. The petitionerhas not made any submission rvith
respect to this plan.

b. Submission by GovernmenUother interested parties

142. Section 65 of the Customs Act 1967 provides for storage of dutiable goods and Section
65A of the Customs Act 1967 provides for manufacturing process to be carried out in
licensed warehouses. Licensed Manufacturing Warehouses (LMW) can be set up in
Principal Customs Area (PCA) i.e. any part of Malaysia excluding a free zone, Labuan
and Langkawi. Manufacturing operations therein are subjected to customs procedures.

143. Exemption from customs duties and sales tax is given to all raw materials/components
used directly in the manufacturing process of approved products regardless of whether
the finished products are meant for export or local market from the initial stage of
manufacture until the finished products. This includes packaging materials and casings.
Further, only machinery and equipment required for direct manufacturing process of
approved final products are eligible for exemption from customs duty and sales tax.

144. Machinery/equipment used directly in the manufacturing process in the LMW is
exempted from import duty/sales tax regardless of whether the finished products are
meant for export or local market.

Examination bv Authoritr

145. The Authority notes that the program is administered by Royal Malaysian Customs
Department. The program is govemed by Section 65 and Section 65A of the Customs
Act, 1967.

146. The Authority notes that under this program exemption from customs duties and sales
tax is given to all raw materials/components used directly in the manufacturing process
ofapproved products. It is noted from the responses ofthe cooperating exporter and GoM
that only machinery and equipment required for direct manufacturing process of
approved final products are eligible for exemption from customs duty and sales tax under
this program. Further, machinery/equipment used directly in the manufacturing process
in the LMW is exempted from import duty/sales tax.
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147. The Authority notes that this program provides exemption of customs duty and Sales tax
on all raw rnaterials/components used directly in the manufacturing process ofapproved
products. The subsidy program is also specific because it is contingent on
producti enterprise. Xinyi Solar (Malaysia) SDN BNHD has also admitted receiving
benefit under this program. Therefore, this program is noted to be countervailable.

(rxi) Program No,2l: Investment Tax Allolvance under the Income Tax Act,
1967

Submission b1' the Domestic Industrla

l48.This program was disclosed through the questionnaire response of the exporter as well as

the supplementary response of GoM. The petitioner has not made any submission with
respect to this plan.

b. Submission by Government of 1\'Ialaysia/other interested partics

l49.Investment Tax Allowance (ITA) may be granted to any company. The incentive will be
given based on merits of certain case such as capital intensive, capable of generating
significant linkages, irnport substitution, high value added, technology, green technology,
job creation, contribution to the development of manufacturing support services and
spillover effect to the country.

c Eramination by Authority

150.The Authority notes that the program is administered by Malaysian Investment
Development Authority (MIDA). The program is gor.emed by Section 65 and Section 65A
of the Custorns Act, 1967. Xinyi Solar (Malaysia) SDN BNHD has also admitted receiving
benefit under this program. Therefore, this program is noted to be countervailable.

Producers/Exporters from Nlalavsia

N{/s Xinyi Solar (Nlalaysia) SDN BHD.

t 5l.M/s Xinvi Solar (Malaysia) SDN BHD is a producer/exporter of subject goods in
Malaysia. M/s Xinyi Solar (Malaysia) SDN BHD filed questiomaire response and

provided information regarding the subsidy prograrns availed by them.

ls2.Authority has verified the infonnation provided by NIis Xinl Solar (Malaysia) SDN BHD
and determined subsidy margin for program no. l, 8, 20 and 2l for which benefit was

received or accrued during the POI. Authority holds that these subsidy prograrns resulted

in the provision of financial contribution in the form of revenue foregone which was

otherwise due. The Authority further notes that with respect to Program no. l, no claim on
receipt/non receipt ofsubsidy on natural gas has been made by the cooperating exporter in
its response whereas the Government of Malaysia has admitted that gas prices in Malaysia

are regulated. However, during the desk verification, M/s Xinyi Solar (Malaysia) SDN
BHD provided documents which showed that the company is availing subsidy benefits.
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153. The Authority also noted the intemational import price of Liquified Natural Gas in
Malaysia. However, the co-operating exporter has stated that gas being supplied to them
is natural gas and not the liquified gas. Accordingly, the Authority has determined the
benefit under Program No. I for Xinl Solar (Malaysia) SDN BHD on the basis of desk

verification ofdata filed by the exporter duly correlated with the submissions filed by the
Government of Malaysia on modalities of grant and availability of subsidies.

154. As regards Program No. 8, Xinl Solar (Malaysia) SDN BHD has not claimed any benefit
under the program. However, during the desk verification, the company presented

documents which showed that the company is availing the said subsidy.

155. The table below provides name ofthe subsidy programs, and the corresponding subsidy
margin.

Program
No.

Name of the
grant
program

Brief Description/Comment
Subsidl'
margin 7o

Subsidy
Margin
Range
oh

Program

No. I
Subsidies on
Natural Gas

Availability of natural gas

govemment regulated prices

at 0- 10

Program

No. 8

Sales Tax
Exemption

Exemption from payment of sales tax

for specific person on acquisition of
raw materials, components and

packaging material to be used solely
and directly in manufacture of taxable

goods

0-10

Program

No.20
Licensed
Manufacturing
Warehouse

Exemption fiom custom duties and

sales tax to all raw

materials/components used directly in
the manufacturi ng process ofapproved
products regardless of whether the

finished products are meant for exports

or local market from the initial stage of
manufacture until the finished products

0-l0

Prograrn

No. 2l
Investment
Tax
Allowance

Exemption of 100% orl capital

expenditures. The total investment cost

on production facilities incurred within
the period of ten (10) years from
February 2015 can be used to offset the

taxable profit incurred since year 2015

till the accumulated ITA is fully
utilised.

0- 10

Total 0-l0
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Total (afler considering
interest)

0-l0

1 56. The Authority has determined the subsidy margin for all other producers/exporters from
Malaysia on the basis ofexport price ofthe cooperating exporter and intemational irnport
price of Liquified Natural Gas in Malaysia.

H.l. Submission made bl the Domestic Industry

157 . The submiss'ions made by domestic industry are as follows:

a. Imports of the product under consideration from the subject country have shown
massive increase over the years with a significant increase in POl. Imports have also
shown increase in relation to production and consumption in India.

b. Market share of the subject country in demand has been continuously increasing
while there is a sigrrificant decline in the market share of the Domestic Industry.
Further, the market share of the imports from other countries has also declined.

Domestic industry prices reflect the effect ofthe prices that are being offered by the
exporters in the domestic market.

d. The market share, production, sales and capacity utilization ofthe Domestic Industry
has been adversely affected by the dumped irnports fiom subject country.

The price underselling, price undercutting is positive and substantial. Further, the
Domestic tndustry is suffering from price depression as they are not able to increase
its prices to reasonable terms.

f. Perlormance ofthe domestic industry has steeply deteriorated in terms ofprofits. In
fact, the losses of the Domestic Industry have increased significantly in the injury
investigation period and the period of investigation.

g. The decline in profitability of the domestic industry was due to significant increase
in the subsidized import frorn the subject country at non-remunerat ive prices.

h. There has been decrease in selling price despite increase in cost ol production and
thus the subsidized imports fiom the subject country are creating price suppression
effect on the domestic industry.

The domestic industry has suffered material injury in connection with subsidized
imports ofsubject goods from the subject country. Further, the domestic industry is
threatened with continued injury, should the present condition continue.

H.2. Submission by other interested parties

c

L^
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H. INJURY ASSESSI\{ENT AND CAUSAL LINK
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158. The submissions made by other interested parties with regard to injury and causal link, are

as follows:

a) The petition does not contain adequate evidence of injury to justiff the initiation of thrs
investigation.

b) The imports fiom the targeted country have at no poht in time during the period
considered put any sort of volume pressure on the sales ofthe petitioner. The quantum of
imports from Malaysia is very less and constitutes only 29.03o/o share of the total imports
whereas the imports from other countries constitutes 70.65% of the total imports. The
demand of the subject goods in India has been increased by more than 3 times, however,
imports from subject countries constitutes a very nominal share of the same.

c) Petitioner is increasing its capacity every year during the injury period and POI. Capacity
has increased from 100 during the base year 2015-16 to 227 during the period of
investigation. Accordingly, production ofproduct under consideration has also increased
sharply during the POI to 130 and 207 of uncoated and coated respectively from 100

during the base year 2015-16.

d) Purported injury, if any, is mainly caused to the Domestic Industry because of
undue/unjustified capacity. Domestic industry is not able to stabilize its capacity rvhich
results into negative impact on the overall performance of the petitioner and the capacity
utilization % declined. ln case, the petitioner had not increased the capacity so frequently,
it rnust be operating on optimum capacity utilization. Such inappropriate decisions of
increasing the capacity every year have caused injury to the petitioners not the imports
from subject countries.

e) The reason for the decline in the domestic selling price is not the continuous price pressure
from the subject country as mentioned in the petition but the dumping of the goods from
the other countries and other issues which are provided in the Annual Report of 2018- l9
and 201 7- l 8.

f) Wages have increased during the POI with the decrease in number of employees. During
the POI, the no. of employees declined from 100 to 90 as compared to the base year 2015-
16, however, wages have increased substantially from 100 to 139. From the trend given
by the petitioner, they are unable to understand as to how wages can increase so
substantially with the decline in no. ofemployees.

g) It is submitted that for the calculation ofinjury and causal link, the injurious eft'ects ofthe
subject imports must be segregated fiom other factors that cause injury pursuant to Article
15.5 of the SCM Agreement and Annexure I ofthe Anti-Subsidy Rules.

H.3. Examination by the Authority

159. In consideration of the various submissions made by the interested parties and the domestic
industry in this regard, the Authority has examined injury to the domestic industry on
account of subsidized imports from the subject countries.
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160. Rule 13 of the Subsidy Rules deals with the principles goveming the determination of
injury which provide as follows:

I3. Determination of injury-
(l) In the case of imports.from specified countries, the designated authority shall give
a fitrther./inding that the import of such article into Indid cawes or threatens material
injury to any industry established in India, or materially retards the establishment of
an industry in India.
(2) Except when afinding ofinjurv is made under sub-rule (3), the designated duthority
shall determine the injury, threat oJ injury, material retardation to the establishment of
an industry and tlte casual link between the subsidized import and the injury, taking
into dccount inter alia, the principle laid down in Annexttre I to the rule.
(3) The designated dutltoritr^ mq/, in exceptional cases, give afinding as to the existence
ofinjury even where a substantial portion of the domestic industry is not injured if-
(i.t there is a concentration o.f subsidized imports into an isolated market, and
(ii) the slbsidized imports are causing injury to the producers of almost all of the
production u'ithin stLch market.

I. Volume Effect of subsidized imports and Impact on domestic Industry

i. Assessment of Demand

161. Demand or apparent consumption of the product concemed in India is defined as the
sum of domestic sales of al1 lndian producers and imports from all other countries. It is
seen that demand has increased over the injury period. For the purpose of injury analysis.
the Authority has relied on the DGCI&S import data. The demand so assessed is as follows-

162. It is noted from the above tlat:

a. The demand ofthe subject goods has increased by around 3.5 times.

b. The share ofthe subject country in demand has increased from almost negligible in the
base year to around **+ in the POI.

Year 2015-2016 2016-2017 2017-20 r 8 POI

I Domestic tndustry sales (MT)
2 Sales ofother domestic producers (N{T) 0 0 0

J Total domestic sales

1 hnports from Subject countries (MT) I 4297 37279 41789

5 Imports from other countries (MT) 3071 8 85529 641 90 100s96
Total lmports (MT) 30719 89826 101469 r42385
Total demand (MT)

8 Trend 100 227 265 319

9 Market share of Domestic sales in
demand

30-40 10-10 20-30 10-20

10 % Share of Subiect countries in demand 0 0- 10 20-30
1l % share ofother countries in demand ,10-50 50-60

S.
No

0

6

7

20-30
60-70 70-80



c. The market share of the Dornestic Industry in demand has decreased Iiom xr'* in the
base year to around *** in the POI.

d. The market share of the other countries in demand has decreased fi'om *** in the base
year to around *** in the POI.

, Imports volumes and share ofthe imports from subject country

164. After segregating the imports by SEZ units and non-SEZ units, the imports of PUC in
non-SEZ units are as uoder:

S

No.
Year 2015-2016 2017-2018 POI

I Imports from Subject countnes (MT) I 4297 37279 41789
2 Imports from other countries (MT) 85529 64190 10059

6
3 Total lmports (MT) 30719 89826 r01469 14238

5

4 Trend 100 292 330 461
Domestic Industry sales (MT)

6 Sales ofother domestic producers (MT) 0 0 0 0

7 Total domestic sales

100 ll8 156 157

9 Total demand (MT)
l0 100 221 319
ll Share in imports
t2 Imports from Subiect counries (MT) 0% 5% 37% 29%
13 In.rports fror.n other countries (MT) 100% 95% 63%
l4 Share in Den.und
15 IVlarket share of Domestic sales in demand 30-40 l0-20 20-30 l0-20
16 % Share of Subject countries in demand 0 0-10 20-30
l7 7o share ofother countries ir demand 60-70 70-80 40-50 50-60

S. No. Year 2015-2016 2016-2017 2017-20r 8 POI
1 lmports from Subject countries (MT) 0 348 621 8

2_ Imports from other countries (MT) 16261 44211 34843 329t2
3 Total Imports (MT) 16261 4,+5 8 9 41061
4 100 274 2s3 335
5 Domestic Industry sales (MT)

Sales of other domestic producers
(MT)

0 0 0 0

Total domestic sales

E Trend 100 155 218

9 Total demand (MT)
10 Trend 100 223 240 285
lt Share il imports
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163.With regard to volume of the subject imports, the Authority is required to considerwhether
there has been a significant increase in subsidized imports either in absolute terms or
relative to production or consumption in India. The volume of imports ofthe subject good
from the subject country to both DTA and SEZ units has been analyzed as under-

2016-2017

3071 8

E Trend

Trend 265

20-30

21521

54433
Trend

6



t2 Imports from Subject countries (MT) 0% 40Yo

13 Imports from other countries (MT) 99% 85% 600k

t4 Share in Demand
15 Market share of Domestic sales il

demand
40-50 30-40 40-50 30-40

l6 % Share ofSubject countries in
demand

0 0-10 0-10 20-30

t7 %o share ofother countries in demand 50-60 70-80 50-60 40-50

165. Based on actual export data submitted by the cooperating exporler/producer, the
above data is rnodified as under:

166. It is noted that there has been an increase in the absolute volurne of imports frorn subject
country in POI as compared to the previous years.

167. The share of subject country in total imports has increased from almost negligible ln
2015-16 to 30o/o in the POI, rvhereas for non-SEZ uuits, the same has increased frorn
negligible to 43% in the POI. Similarly, the market share of imports from subject country
in total demand for non-SEZ units has increased from 0% in 2015- l6 to x**7o in the POI.
whereas the share of domestic industry sales in total demand for non-SEZ units has

decreased fiom **'x0% in 2015-16 to 'rr6'ko/o in POI. Thus, volume of imports from the
subject country have increased in absolute terms in relation to imports made only to non-
SEZ units whereas the sales of domestic industry has decreased.

J. Price effect of sutrject imports and impact on domestic industry

168. With regard to the effect of subsidized imports on prices, the Autl'rority has considered
whether there has been a sigrificant pdce undercutting by the subsidized imports as

compared lvith the price of the like product in India, or wirether the eft'ect of such
subsidized imports is other'*'ise to depress prices to a significant degree or prevent price

6

s
N"o, l'ear 2015-2016 2016-2017 POI

I Imports fronr Subiect countries (MT) 0 348 6218 2,+3-i 2

2 lmports from other countnes (N{T) r 6261 1124t 34843 3291 2

3 Total Imports (MT) | 6261 44589 41061

4 Trend 100 253 352
) Domestic Industry sales (MT)

0Sales of other domestic producers (MT) 0 0 0

7 Total don.restic sales

3 Trend r00 155 224 218
q Total demand (MT)
10 Tr.end 100 223 210 295

ll Share in inrports
0%Imports from Subiect countries (MT) t% 43%

l3 Impons from other countries (MT) 100% 99% 85%
l4 Share in DenTand

t5 Market share of Domestic sales in demand 30r10 40-50 30-40
l6 9i, Share of Subject countrics in demand 0 0- 10 0-10 20-30
1.j o/o sharc of other countries in deruand 70-80 50-60 30-40

40

15%
100%

2017-2018

57264

57%

40-50
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increase, which otherwise would have occurred, to a significant degree. For the purpose
of this analysis, the Cost of Production, Net Sales Realization (NSR) and the Non-
injurious price (NIP) of the domestic industry have been compared with the landed cost
of imports fiom subject country. This analysis, is however, limited to imports of subj ect
goods by non-SEZ units and Domestic Industry sales also to non-SEZ unit.

iii. PriceUndercutting

169. Price undercutting has been worked out by comparing the landed price of imports with
the selling price of the domestic industry for the investigation period. The price
undercutting has been determined separately for each PCN produced by the dornestic
industry and thereafter for the product under consideration as a whole.

Unit 2015-2016 2076-2017 2017-2018 POI
Landed price of imports Rs/MT 30132 32993 32593 36484
Net selling price Rs/MT
Price undercutting Rs/MT
Price undercutting /o

Price undercutting Range 40-50 30-40 20-30 l0-20

170. The Authority notes that the price undercutting is positive throughout the injury
investigation period including the period of investigation.

lv Price underselling / Injur;" l\Iargin

l7l. The Authority has worked out non-injurious prices of the subject goods and compared
the same with the landed values of the imported goods to arrive at the extent of price
underselling. The price underselling/ injury margin has been determined separately for
each coated and uncoated glass and thereafter for the product under consideration as a
whole.

Price underselling LInit POI
NiP
Landed price of imports Rs/MT 36184
Price undersellir.rg Rs/MT
Price underselling /o
Price underselling Range r 0-20

172. It is noted fiom the above table that the price underselling/ injury margin is positive,
indicating that the imports have entered the market at injurious prices.

\, Price suppression and depression

I73. In order to determine whether the effect of imports is to depress prices to a sigrrificant
degree or prevent price increases which otherwise would have occurred, the Authority
has examined the changes in the landed price of imports, and costs & prices of the
domestic industry over the injury period.

4t
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SN Particulars Unit 20 r 5-2016 2016-2017 POI
I Rs. /MT

1002 Trer.rd Indexed 100 100 97

-1 Selling price Rs./MT
1 Indexed 100 l0l 99 l0l

Landed Price Rs./MT 301 32 32993 32593 36,+8.+

6 100 108 121

17,+.It is seen that the cost of the Domestic Industry has remained more or less same during the
injury investigation period. However. there has been a decline in the selling price ofthe
Domestic Industry. The Domestic Industry has stated that the low priced subsidized
irnports from the subj ect country have prevented the Domestic Industry from increasing
their prices. It is noted that the landed price of irnports fiom the subject country have
remained below the cost and selling price of the Domestic Industry. This shows that the
irnports are suppressing the prices of the domestic industry and are preventing the price
increases, rvhich otherwise would have occurred.

K, Economic parameters relating to the domestic industry

175.The Rules require that the determination ofinjury shall involve an objective exatninatton
of the consequent impact ofthese imports on dornestic producers of such products. With
regard to consequent impact ofthese imports on donrestic producers ofsuch products, the
Rules further provide that the examination of the impact ol the imports on the domestic
industry should include an objective and unbiased evaluation of a1l relevant economic
factors and indices having a bearing on the state of the industry, including actual and

potcntial decline in sales, profits, output, market share, productivity, retum on investments
or utilization of capacity; factors affecting domestic prices, actual and potential negative
effects on cash flow, inventories, employment, wages, growth, ability to raise capital
investments. Accordingly, performance of the domestic industry has been examined over
the injury period.

i. Production" capacityo capacilv utilization and sales

l76.The position of the domestic industry over the injury period with regard to production.
capacity, capacity utilization, domestic sales and export is as under:

SN Particulars Unit 2015-2016 2016-2017 2017-2018 POI
I Capacity MT

MT? Production
J Capacity Utilization
I Domestic Sales MT
l Capacity Utilization 100 1t'7 77 73

The Authority notes that-

a. To keep up with the demand, the Domestic Industry has continuously increased its
capacity throughout the injury investigation period.

b. The capacity utilization of the Domestic Industry has declined in the POI.

fl7
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Trend

Trend hdexed 109
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The production of the domestic industry has increased over the injury period. The
domestic sales of the domestic industry have also increased in the POI.

ii. Nlarket Share

178. The details of imports (non SEZ units). domestic sales and market share of the domestic
industry is as below:

l79.lt can be seen that the market share ofthe domestic industry and other countries in demand
have declined whereas share of subject country import has increased significantly.

iii. Profit or loss, cash profits and return on capital employed

180.The profit position of the domestic industry in terms of profit or loss, cash profits and

retum on investment is as under:

181. The Authority notes that:

a The losses of the Domestic Industry have increased in the POI.

b. Profit and retum on capital employed of the domestic industry have followed the
similar trend.

iv. Inventories

SN Particulars Unit 2015-2016 2016-20t7 2017-2018 POI
Average Stock

1 Indexed 100 20 184

183. It is noted that the average inventories have increased in the POI as compared to the
previous years.

c

SN Unit 2015-2016 2016-2017 2017-2018 POI
I Sales of llomestic Industrv /o 40-s0 30-40 40-50 30-40
2 Sale of Other Producers /o 0 0 0 0

Subject Countries /o 0 0-r0 0- 10 20-30
4 Other Countries o/o 50-60 70-80 50-60 40-50

Total Demand 10 100% 100% 100% 100%

SN Particulars Unit 2015-2016 2$16-2017 2017-2018 POI
I Cost Rs./MT
2 Selling price Rs./MT
-) Profit/(Loss) Rs./MT
,t ProfiV(Loss) Rs. Lacs

5 ROCE o/

6 ROCE Indexed -106 -111
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182. The data relating to inventories ofthe subject goods is as follows-

I MT
Trend 18

Nlarket Share

-100



v. Employment, wag€s and productivit)'

SN Particulars Unit POI

1 Wages Rs

2 Wages lndcxtl 100 l7 105 139

Emplol.rnent Nos
4 Employnent 100 94 101 90

185. It is seen that the number of employees has declined over the injury period with an
increase in wages and the productivity per employee and per day.

vi. Grorvth

186. There was negative growth ofthe domestic industry in terms ofsales, production, profits,
cash profit as well as ROI despite sigrificant increase in demand. The Domestic industry
has contended that they were not able to achieve positive growth due to the presence of
the subsidized imports.

vii. Factors affecting domestic prices

I 87. The Authority notes that the imports are undercutting the prices of the domestic industry.
The market share of subject imports has increased over the period, whereas that ofthe
domestic producers has declined. This shows that the imports are penetrating the market
with low prices.

viii. Ability to raise capital investment

I 88. It is seen that the domestic industry has enhanced capacity for the subject goods over the
period, making capital investment. However, despite increase in dernand, the capacities
are lying signifi cantly underutilized.

L. Conelusions on Injury

190.The Authority notes that the imports have increased significantly in absolute tenns as well
as in relation to production and consumption in India. The imports are undercutting the
prices of the domestic industry and have had a suppressing effect on the prices of the
domestic industry. The price underselling is also positive. While the market share of
subject imports has increased significantly, that of domestic producer has declined. The
capacity utilization ofthe domestic industry has declined. Even though performance ofthe
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184. The situation of the domestic industry with regard to emplolment, wages and
productivity during the injury period is as under:

2015-2016 2016-2017 2tt7-20t8

189. It is noted that the volume parameters of the dornestic industry have shown growth.
However, they have not been able to keep up with increase in demand. Further, there has
been deterioration in price parameters. The profits, cash profit and refurn on capital
employed have a'lso shown a significant decline over the injury period. The prcfitability
ofthe dornestic industry has declined over the injury period.



domestic industry has improved in terms of production and sales, the same was not
proportionate to the increase in dernand. Further, domestic sales and capacity utilization
have declined; it is seen that the domestic industry is suffering from underutilized
capacities. Further, the losses ofthe domestic industry have increased and its cash profits,
PBIT and retum on investment have followed the same trend. The Authority takes note of
the fact that apart frotr the cooperating exporter, anti-dumping duties are in place against
the subject goods from subject country. However, the subject goods continue to be
imported at injudous prices. Accordingly, the Authority concludes that the domestic
industry has sulfered material injury.

Nl. Causal Link

191 .The Authority has examined whether other knorvn factors could have caused injury to the
domestic industry as follorvs:

a. Volume and prices of imports from third countries

192.Imports of the product under consideration from each country other than Malaysia and
countries already attracting anti-dumping duty in the POI are below 3% of the total
imports.

tr. Contraction of demand and changes in the pattern of consumption

193.The Authority notes that there is no contraction of demand. On the contrary, overall
demand for subject goods has shown sigrificant increase over the injury period. Further,
there have been no changes in the pattem of consumption which could have caused injury
to the domestic industry.

c Trade restrictive practices of and competition befiveen the foreign and domestic
producers

l94.There is no known trade restrictive practice which could have contributed to the injury to
the domestic industry.

d. Developments in technology

195.None of the interested parties has fumished any evidence to demonstrate any change in the
technology that could have caused injury to the domestic industry.

e Export performance of the domestic industrl'

l96.The injury information has been considered separately for domestic and exports, to the
extent the same could be segregated.

f. Performance of other products being produced and sold by the domestic industry

197. The Authority has considered data only in relation to the product under consideration.

N. Factors relevant for causal link
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198. The authority notes as under:-

a. The imports of subject goods in the country are at lower prices than the domestic
industry prices.

b. Subsidized imports fiorn subject country are coming into India in substantial volumes.

d. There is decline in market share of domestic producers due to the positive price
undercutting.

Consequent impact of subsidized imports on the domestic industry has been
significantly adverse-

199. The Authority issued a disclosure statement on 25.11.2020 disclosing essential facts of
the case and inviting comments from all the interested parties. The post-disclosure
submissions have been received from the interested parties. Majority ofthe issues raised
have already been raised earlier and also addressed appropriately. Additional
submissions to the extent deemed relevant have been examined as under.

Submissions nrade bv Domestic lndustrv

200. The Authority proposes to grant individual subsidy rnargin to the cooperating exporter
despite the fact that the disclosure statement itself categorically reveals that information
with regard to the availing of certain subsidy programs was not revealed either by the
exporter or the Govemment of Malaysia.

201. The Authority invariably rejects the response that are found to be deficient or incomplete
in respect of important information. It may be pertinent to point out that in the recent
final finding issued by your good self [Anti-dumping investigation concerning imports
of "New pneurnatic radial tyres of rubber for buses and lorries, with or without tubes
and/or flaps" (F.No. 6/30/2019-DGTR dated 27 .11.20201, they were found to be
deficient, in this case rvhere there is absolutely no doubt about the wilful suppression of
facts and falsification of information by the Malaysian exporter as well as the
Govemment of Malaysia, the disclosure statement appears to be inclined to accept their
responses.

202. The disclosure statement further suggests that the so-called cooperating exporter may be
granted individual subsidy margin which shall be contrary to the legal position as well as

the established practices of the DCTR. Further, this undue benefit proposed to be given
to them in the disclosure statement despite such conduct would tantamount to denial of
the legitimate interests of the Domestic Industry.

c
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c. The imports are undercutting the prices of the domestic industry which lead to the
decline of the selling price ofthe domestic industry as the imports are suppressing the
prices of the domestic industry and prevented price increases, rvhich otherwise would
have occurred.

O. Post Disclosurc Comments



203-As regards program no. 1 (Gas Subsidy); both, the Govemment of Malaysia (GoM) and
the so-called cooperating exportff had declined that the said subsidy is available to the
industrial users in Malaysia. The response of CoM though adtrits that the gas prices for
Industrial users are regulated in Malaysia. Later, the verification reveals that the invoices
of the exporters thonselves state the existence of gas subsidies. The Authority has
recognized the fact that the GoM and the exporter has wilfully tried to suppress information
regarding this subsidy in its examination under paras 42, 114 and 'l 15. Further, the
Authority proposes to grant benefit to the Malaysian export$ by using the half-baked
information submitted by the said exporter instead of a benchmark price which is
uninfluenced by govemment intervention. While the Authority has recognised the
falsification and suppression of information by the Malaysian exporter and the GoM,
undue benefit is proposed to be given to them by not rejecting the responses of the said
parties. The disclosure statement further suggests that the so-called cooperating exporter
may be granted individual subsidy margin which shall be contrary to the legal position as

well as the established practices of the DCTR.

204.As regards subsidized electricity due to gas subsidy; there is absolutely no
informatior/submission either by the GoM or the cooperating exporter with respect to the
benefit received by electricity companies in the form ofgas subsidies which in tum leads
to cheaper electricity cost and prices. While the Authority has recognised the submission
of the Domestic Industry in para 33, in its examination, the Authority has not dealt with
the submission of the Domestic Industry nor even mentioned the impact of gas subsidies
on the cost of electricity. The subsidy on natural gas, rvhile providing the industries in
manufacturing sector access to cheap gas, leads to reducing the cost of electricity
production. The electricity so produced at cheap rates leads to substantial overall cost
reducing the cost reduction. Therefore, it was obligatory for the interested parties to have
provided the relevant information to the Authority, in the absence of which their responses

ought to be rejected.

205.As regards program no. 8 (Sales Tax Exemption); both, the GoM and the cooperating
exporter had declined that the said subsidy is available to the industrial users in Malaysia.
It was only after the lies of the exporter were caught during verification, some document
was provided by the exporter thereby admitting that benefit had indeed been received by
them. Till date, there is no response of GoM on the said subsidy schane nor have they
provided information to certify that information provided by the exporter is correct. The
Authority has recognised the fact the GoM and the exporter has suppressed information
regarding this subsidy in its examination under the following para; 154. As regards
program No. 8, Xinl:i Solar (Malaysia) SDN BHD has not claimed any benefit under the
program. Hou'ever, during the desk verification, the company presented documents u'hiclr
shou'ed that the company is availing the said sabsid.y. While the Authority has recognised
the falsification and suppression of information by the Malaysian exporter and the GoM,
undue benefit is proposed to be given to them by not rejecting their response. Further,
without there being confirmation from the GoM that the information given by the
cooperating exporter is correct, the Authority could not have accepted the information
supplied by the cooperating exporter. The response of the Malaysian exporter and the GoM
should have been rejected on this ground alone.

206.As regards acceptance of the responses of the GoM and the Malaysian exporter; the
Authority while clearly noted the falsification suppression of information in the responses

of GoM and Malaysian exporter and has proposed to accord the Malaysian exporter
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individual dumping margin contrary to its own past practices and the expressed provision
of larv. Further, the Authority has recognised the fact that the GoM and the exporter had
not provided the information regarding two subsidy schemes in its examination under
paras 42, 114, 115 and 154. The Authority, despite clear findings regarding falsification
and suppression of information by GoM and Malaysian exporter has proposed to accord

the Malaysian exporter individual durnping margin country to its own past practices and
the expressed provision of law. This is contrary to the consistent approach ofthe Authority
to reject the responses of the parties who have either not provided complete information
or have provided incorrect information.

2O7.Domestic Industry is not provided with the names of the schemes under which the foreign
exporter has availed benefits.

208.It may be noted that while the Authority was able to identifu the active lies of the exporter
with respect to program 1 and 8, there still is no response ofeither the Malaysian exporter
or the Govemment of Malaysia with respect to such schemes.

209.The examination of the Authority in an anti-subsidy investigation cannot be reduced to a
"ball-chasing" event where the Authority is required to make sure that all the benefits
received by the exporter has indeed been correctly reported in the response of the relevant
exporter and the Govemment

21O.The Domestic Industry fuither suhmits that to determine countervailibility of a particular
prograrn or the benefit received under such program, it is imperative for the Authority to
have complete information {iom the producer/exporters of the subject country and the
Govenrment cf the subject country. It is for this very reason that the Authority has

consistently refused to grant individual subsidy maryin to the producers/exporters when
no/ilrcomplete response is received from the Govemrnent of such country.

211.The Govemment of Malaysia as well as the responding exporter has consciously and
proactively provided false information to the Authority and have suppressed vital
information and, that there is no response of Government of Malaysia to back-up the
inlonnation provided by the responding exporter with respect to Program No. 1 and
Program No. 8.

212.Even in anli-dumping duty investigation, the same responding exporter provided incorrect
information with respect to their related party infomration. The same was found to be
incorrect and at the fag-end of that investigation. the responding exporter changed its
stance on insistence of Domestic Industry and after direct evidence was provided by the
Domestic lndustry clearly indicating that the information provided by the responding
exporter was incorrect.

2l3.Responding Malaysian exporter, Xinl Solar has not disclosed the existence oftheir related
company in Malaysia. However, there is absolutely no discussion of this issue in the
disclosure statement. As the Authority is aware that certain benefit received by subsidies
are fungible and can be easily utilized by the group companies and, therefore, it is ofutmost
importance that the analysis ofall the related compames is carried out appropriately.

2l4.ln the countewailing inr.estigation, initiated against India, Indian exporters face strict
scrutiny about related party transactions and benefit availed by them. Even Govemment
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of India's response is rejected on finding small discrepancy in their data. We humbly
request that if not more, at least the same level of scrutiny should be made against the
exporters of subject goods from Malaysia. Surprisingly, we propose to reward such
behaviour ofthe Govemment of Malaysia and the so-called cooperating exporter.

o Comments on specific subsidv schemes

2l5.Having recognised that the price of natural gas in Malaysia itself is distorted, the import
price of natural gas in Malaysia cannot and should not be used for setting the benchmark
prices ofnatural gas for the purpose ofsubsidy computation. It is submitted that once the
Authority has reached the conclusion that the price of natural gas in Malaysia itself is
distorted, there is every reason to consider the import prices in Malaysia also as distorted
on account of distorted domestic market prices. In such a situation and in the absence of
any information from either the Govemment of Malaysia or the exporter, the Domestic
Industry humbly requests the Authority to kindly set the benchmark prices at **x
USD/MMBtu on the basis of the unsubsidized domestic prices in lndia as such prices are
neither subsidized nor influenced by the Govemment intervention.

2l6.The Domestic lndustry has not been provided with any information with respect to the
benchmarked prices used for computing subsidy margin for non-cooperating Malaysian
exporter. Such a benchmark price cannot be kept confidential from the Domestic Industry
as the same is based on intemational import prices in Malaysia and does not pertain to
confidential information provided by any party.

217.T\e Domestic Industry reiterates that the subsidy on natural gas, while providing the
industries in manufacturing sector access to cheap gas, leads to reducing the cost of
electricity production. The electricity so produced 'is thereafter supplied to the
manufacturing industries at cheap rate leading to substantial overall cost reduction. Gas
and electricity are critical components ofmanufacturing process in glass industry. Around
54oA of the Malaysia's electricity generation comes from thermal sources with 54 percent
oftotal generation coming from gas-fired plants.l Having found that natural gas pricing is
distorted in Malaysia on account of govemrnent subsidization, the Authority should have
also examined the impact of gas subsidies on the electricity provided to the Malaysian
exporter. However, no such exercise has been carried out by the Authority.

Proqram No. l7l Allowance for Plan

t https://www.export.gov/apex/article2?id=Ma laysia-Energy
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Program No. 1: Subsidies on natural gas

Program No.8: Sales Tar Exemption

218.While the Authority has recognised the falsification and suppression of information by the
Malaysian exporter and the Govemment of Malaysia with respect to this program, undue
benefit is proposed to be given to them by not rejecting the responses of the said parties.
Further, without there being information from the Govemment of Malaysia that the
information given by the cooperating exporter is correct, the Authority could not have
accepted the information supplied by the cooperating exporter.



219.With respect to Program No. 17, the Authority has found that this scheme is not
countervailable. However, the said findings of the Authority are based on incorrect and

misleading information submitted by the Govemment of Malaysia and the responding
exporter. ln this regard, the Govemment of Malaysia on page 106, point (fl of their
subrnission has clearly stated that "government does not exercise discretion as to which
firm is eligible to benet-rt". However, contrary to the said submission of the Govemn.rent

of Malaysia, para 80 and 81 of schedule 3 of Incorre Tax, Act of Malaysia provides

absolute discretion to the Minister to gtant benefit under the scheme to any person rvho is
otherwise to eligible to get benefit under this scheme. Such an absolute and unguided
discretion to the Minister leads to rraking the present program countervailable subsidy in
terms of Article 2.1(c) of the SCM Agreement.

220.The detailed computation of NIP provided to the Domestic Industry reveals that the NIP
ofthe Domestic tndustry has been computed on the basis of optimized capacity utilization
of the Domestic Industry. However, the total capacity of *x* MT taken for this purpose is

the total tempering capacity of the Domestic Industry. The Domestic Industry subrrits that
the Product under Consideration is manufactured by tempering Annealed glass. The
production capacity of the Domestic Industry is limited to the production capacity of
Annealed Glass. Therefore, instead of taking the tonpering capacity of *** MT, the
Authority should have taken the proCuction capacity ofAnnealed glass which is t'x'r as the
Domestic Industry cannot manufacture the subject goods beyond the production of
Annealed glass.

221.The Domestic Industry requested for the certain essential information fiom the Authority
through its errail dated 26.11.2020 and 27.11.2A20. However, apart from point Detailed
NIP. no response has been received from the Authority.

222.Xiryi Solar submitted that although the Govemment of Malaysia (GoM) has adrnitted Gas
prices are regulated by Government, the gas price offered to Malaysian users is higher than
in other Asian markets and India as well.

223.in determination *'hether the Gas Program is countervailable, the DGTR has evaded
talking about the specificity of the programs. The GoM has stated in the Questionnuire
response that the industrial users ofgas in Malaysia are charged based on tariff category
and enterprises within the sanie category will be charged same price. Therefore, Program
No.1 is not specific and thus cannot be regarded as countervailable.

224.Under Gas Cost Pass-Tfuough (GCPT) mechanism. gas pricing is adjusted every 6 months
in order to match rvith trarket price and is expected to reach market price in 2020. In fact,
GCPT mechanism has ended at the end of2019. The gas supplier, Gas Malaysia Berhad
has made company announcernent regarding the change of gas price.

225. Xinl Solar submitted that no subsidy was granted to Gas suppliers in Malaysia since
January 2020. Starting from January 2020 the gas bill no longer has GCPT section or
"Government subsidies" (r'Subsidi Oleh Kerajaan Persekutuan" in lflalay) which
proved that GCPT mechanism has ended and the assistance has been cancelled since
then.
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226. Xinyi Solar has submitted that the "Program No. 8- Sales Tax Exernption is not
applicable because LMW has eased the process of claim back import duty & sales tax,
draw back action not required".

227 . Duing the most recent tax audit carried out by Malaysia Ta.x Authority, it has been
concluded that Xinyi Solar has failed to meet one of the conditions. As a result, Malaysia
Tax Authority had decided to withdrawn the ITA benefit and impose a tax payable for
year of assessment 2018 amounting to MYR 17 ,072,972.88 attached with penalty amount
MYR 2,560,945.93. One of the important conditions for availing ITA benefit was that
the applicant should not have employed more than 20% ofunskilled foreign workers.

228. The adoption of 8 year as Average Useful Life (AUL) does not match with actual average
AUL of the company. The Authority should adopt AUL on the basis of average life of
assets claimed and adopted in its An-nual Report to work out the depreciation which meets
the requironent of GAAP

229 The notional interest on gas subsidy and sales tax/customs duty and investment tax
allowance shall be based on average of the POI i.e. 6 months and not one year. It is
subnritted that the average interest mte applicable during the POI was 4.06%o, but the
Authority has applied a notional interest cost on total subsidy worked out @ 6.5%. which
is incorrect.

230. Based on the confidential version of the computation of Subsidy Margins, it has been
observed that DGTR has considered impact of Investrnent Tax Allorvance twice for the
period of investigation. First impact has been considered based on actual utilization of
ITA during the POI, the other one is by adding impact of notional impact of ITA by
dividing closing balance oflTA as on 31st December 2018. The notional impact has been
worked out by dividing the closing balance of ITA by AUL i.e. 8 years. When the ITA
for the poi has been duly absorbed./utilized and accounted for computation of subsidy,
there is no logic for working out additional impact of ITA on notional basis for the poi
again in respect ofclosing balance of ITA. This accounts for double counting and should
be rectified.

23 I . The Disclosure does not show that the DI has suffered any material injury during the POI
on account ofalleged subsidized imports ofPUC from Malaysia;

232. Imports in the present case are primarily due to very significant demand supply gap and
quality issues at the end of the petitioner. Alleged subsidy is not the reason for increase
in imports as alleged;

23 3. Imports made by SEZ unit needs to be segregated for both volume and price parameters
while conducting injury exarnination which is done only for volume parameters now.
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234. Thus, the Disclosure does not show any concrete evidences of countervailable subsidy
and consequential injury to the domestic industry in the export ofPUC lrom Malaysia
which should lead to the termination of the present investigation

P. Examination bv the Authoritv



235.The Authority notes that the various cases referred to by the Domestic Industry for
rejection of an incomplete response by an exporter including the recent case of Nerr'
pneumatic radial ry,res (AD iwestigation).The participating exporter in the pneumatic tyre
anti-dumping case had not provided many appendices pertaining to data. In the instant
CVD case, the producer/exporter in the questionnaire response provided details of
subsidies as availed by them. The Authority had also obtained response from the
Covemment of Malaysia. The recently cited case of AD investigation on rejection of
participating exporter is in fact materially different from the present case. Any C\rD case

needs to be investigated by referencing both the responses of the producer/exporter and
the Govemment of the exporting country. In case some data of benefit of subsidy travelling
to the producer/exporter is not provided in producers/exporters response, which may be on
account of non-availability of the pertinent infonnation with him but may be
countervailable as a subsidy, the Authority in that event is obligated to correlate the same
with the response of the Govemment. In the instant case, the information provided by the
Malaysian Government and the producer/exporter has been correlated during the process

ofinvestigation to compute the countervailable subsidy margin. Therefore, it may happen
in certain cases that the data provided by the producer/exporter may alone not be adequate
and may require supplementation by the response of the Covemment to ensure that
quantum of countervailable subsidy could be properly asssssed. This is important since
some subsides could be computed directly on the basis of exporter's data while in some
cases the pass through eft'ect may need to be gauged.

236.The Authority notes that the Govemment of Malaysia in its response to schemes had

specifically highlighted details ofeligibility criteria and whether a benefit was received by
the company under investigation among other details. In this regard the Govemment of
Malaysia stated that the benefit was received by the exporter/producer under investigation
on schemes Nos. I l,l 7,20 & 21 as stated Para 3 1 onwards of this finding. Further, the

comments of the Govemment of Malaysia on other schemes including natural gas are

specifically stated in Part F4 of this finding.

239.The Authority notes the post disclosure submission of the producer/exporter stating
rejection of their ITA claims and its consequential refund along with penalty to the
Govemment of Malaysia (GoM). The Authority holds that the claim of refund is not
verifiable at this stage for reasons of its non admissibility or its restoration to the
producer/expofler 1ater. The Authority notes that the cooperating exporter has also post
filing of their comments to the disclosure have in continuation of their earlier comments
submitted an ITR retum of2019 and copies of relevant cheques to confirm that ITA has
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237.With regards to the submissions regarding certain specific subsidy schemes, the Authority
notes the follorving -

Investment Tax Allowance (ITA)

238.The Authority notes the claim made regarding ITA by the cooperative producer/exporter
on the Average Useful Life (AUL). The clairn of the producer/exporter based on company
as a whole and further with the audit report wherein the AUL is demonstrated between l0
and 15 years has been noted. ln this regard the Authority notes that in the exporter
questionnaire instructions (section C, Program Specific Questions, para 4), the indicative
AUL has been mentioned as 10 years. The Authority therefore has not considered the
expofier's claim of 10- 15 years but has adopted the AUL of l0 years.



been discontinued to them. Therefore, this aspect may be filed by producer/exporter later
under a review in accordance with relevant rules. The Authority has held ITA
countervailable as has been stated in the disclosure statement and by considering the actual
and the notional annualised allowance on the basis of AUL. The producer/exporter has
also subrnitted that the interest rate adopted for various computations as 6.50/o needs to
considered as 4.06% for which evidence has been fumished. The Authority has considered
the same.

240.The Authority notes that as regards the countervailability of Licenced Manufacturing
Warehouse (LMW), there is no double counting as was clarifred in the disclosure staternent
and also in the aforestated relevant paras. The Authority reiterates that under this scheme
the Custom duty foregone on import ofplant and machinery has been countervailed and
sales tax foregone both on plant and machinery and on domestic sales has been captured
in the Program 8.

Sales Tax

24t.The Authority notes that while input sale tax on plant/machinery/other inputs has already
been addressed in the disclosure, the output sales tax pertaining to sales in the domestic
Malaysia market has also been considered as countervailable. The Authority has therefore
noting the submissions by various interested parties has also evaluated the subsidy
available on account of exemption ofGST on domestic sales during the POI and included
in the total quantum of subsidy.

Natural Gas Subsidv

242.T\e Authority notes the submissions of the domestic industry, the cooperative exporter
and the Govemment of Malaysia regarding the availability quantification including
mechanism of subsidy granted on natural gas to various entities.

243.The Govemment of Malaysia has provided the mechanism of gas pricing in their response.
They have claimed that currently the regulated gas price is slightly lower than the market
price. The participating exporter during desk verification has explained that subsidy for
the Federal Government shown in the invoice raised by the gas supplying company is the
gas price difference between the export price ofgas from Malaysia and the gas price for
their domestic customers. The Authority notes that the invoices raised by the Cas company
to the exporter the amount ol subsidy from the Federal Govemment is depicted. While
exarnining the annual report of the gas supplying company, it has been found that a fu(her
gant has also been given by the Govemment to this company. The same has also been
considered as part of the subsidy. The Authority notes the submissions made by the
domestic industry, stating that since the exporter filed the questionnaire response falsely,
his response should be rejected. The Authority has dealt with this issue in the foregoing
paras. As regards, domestic industry's submission that the import price of LNG into
Malaysia is the appropriate benchmark for quantification of subsidy, the Authority notes
that this claim on benchmarking is not be appropriate as it is not an apple to apple
comparison and that the HS Code of LNG and NG are also different. However, for the
non-cooperative/residual producers/exporters the Authority has adopted this benchmark
approach, keeping in view adverse fact approach.
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244.During the course ofdata verification of the producer/exporter it emerged that natural gas

was sourced from the gas company by M/s Xinyi Energy Smart (Malaysia) Sdn. Bhd., a
related entity of M/s Xinyi Solar. It was then invoiced by NVs Xinl Energy Smart to M/s
Xinyi Solar at the same price. The Authority noting the relationship between the two
companies has included the subsidy applicable to M/s Xinyi Solar in the quantum of
subsidy evaluated for M/s Xinyi Solar.

245.In this regard the Authority also notes submission of the dorrestic industry regarding
analysis of related companies of the cooperating exporter. The Authority therefore
confirms that u'hile computing the amount of subsidy in natural gas availed by the
cooperating exporter, the Authority has in fact considered the subsidy accorded to its
related company i.e. M/s Xinl Energy Smart (M) Sdn Bhd and has adopted the same for
M/s Xinyi Soiar Malaysia SDN BHD.

246.The Authority notes that that the Non confidential version of the exporter questionnaire
response did not have narnes ofsubsidy schemes availed by the cooperating exporter. The
Authority after due examination has addressed the concems il the disclosure statement by
providing the same.

247.The Authority notes the submission of the domestic industry regarding willful suppressron
of the facts and providing false information to the Authority and has addressed these

concems in the foregoing paragrapli.

248.NIP has been worked out by optimising the capacity of Textured Tempered Glass by
following due procedure as laid down vide Amexure III of CVD Ru1es.

249.As regards submissions ofthe domestic industry regarding data pedaining to SEZ and non
SEZ units the Authority notes the same has been provided in the disclosure statement and

is also contained in this final finding.

a . Conclusions

250.Having regard to the contentions raised, information provided and submissions made by
the interested parties and facts available before the Authority as recorded in the above

findings, the Authority concludes that:

i. The product under consideration has been exported to India from subject
countries at subsidized prices

ii. The domestic industry has suffered material injury due to subsidization of the
product under consideration.

iii. The material injury has been caused by the subsidized imports of the subject
goods originating in or exported from the subject countries.

R. Indian Industry's Interests And Other Issues

25l.The Authority notes that the purpose of imposition of countervailing duty, in general, is to
eliminate injury caused to the domestic industry by the unfair trade practices of
subsidization so as to re-establish a situation of open and fair competition in the lndian
market, which is in the general interest of the Country. Imposition of countervailing duty
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lvould not restrict imports from the subject country in any way, and, therefore, would not

affect the availability of the products to the consumers.

252.1t is recognized that the imposition of countervailing duty might affect the cost of the

subject goods. However, fair competition in the Indian market will not be reduced by the

imposition of the countervailing measures, particularly if the levy of the countervailing
duty is restricted to an amount necessary to redress the injury caused to the domestic

industry by the imports of subsidized subject goods. On the contrary, imposition of
countervailing measures would remove the unfair advantages gained by subsidization and

create level playing field.

S. RECOMMENDATION

253.The Authority notes that the investigation was initiated and notified to all interested parties

including Govemment of Malaysia and adequate opportunity was given to provide

information/evidence on the aspect of subsidization, injury and causal links in favour or
against thereof. Having initiated and conducted the investigation into subsidization, injury
and causal links in terms ofthe Rules laid down and having established positive subsidy

margin as well as material injury to the domestic industry caused by such subsidized

imports, the Authority is of the view that imposition of definitive countervailing duty is
required to offset subsidization and injury. Therefore, the Authority considers it necessary

to recommend imposition of definitive countervailing duty on the imports of the subject

goods from the subject country in the fonn and manner described hereunder.

254. Having regard to the lesser duty rule followed by the Authority, the Authority recommends

imposition of definitive countervailing duty equal to the lesser of margin of subsidy and

margin ofinjury for a period offive (5) years, fiom the date olnotification to be issued in
this regard by the Central Covernment, so as to remove the injury to the domestic industry.

Accordingly, definitive countervailing duty as mentioned in Col No.7 of the duty table

below is recommended to be imposed from the date of notification to be issued in this
regard by the Central Govemment on all imports of the subject goods from the subject

country.

S.no" Heading/Sub-
heading

Description
of Group

Country
of origin

Country
of export

Produccr Dut-v
Amount as
o of CIF
value

I 70071900 Textured
Tempered
Glass
whether
Coated or
Uncoated

Malaysia Malaysia Xinyi Solar
(Malaysia)
Sdn. Bhd.

9.7 t
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255. Landed value of imports for the purpose ofthis Notification shall be the assessable value
as determined under the Customs Act, 1962 (52 of 1962) and includes all duties of
customs except duties under sections 3, 3.A, 88, 9 and 9A of the said Act.

'l'. Furth er Plqceriure

256. An appcal against tire order of the Central Govemment arising out of this final finding
shall lie before the Custorns, Excise and Service Tax Appeliate Tribunal in accordance
u'ith the Customs Tari ff Act.

(B.8. Su.ain)

Special Secretary & Designated Authority

2 -do- -do- Any
country
other than
Malaysia

Any Xinl Solar
(Malaysia)
Sdn. Bhd.

10.14

-) -do- -do- Any
country
other than
Malaysia

Any
country
other than
Malaysia

Any other
than Sl no.
I above

10. 14
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