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Appendix-66

Post Initiation
Questionnaire for Exporters

Section 1: General Information:

Complete details about identity

a. Name of the enterprise

b. Address

C. Telephone No. / Fax No.

d. Contact person, address and telephone no.

Distribution and marketing channel

Section 2: Details of Exported Product

a.
b.
C.
d.

e.

Name of the product exported by you

Description of the product including various grades, sizes, models or types
Quality and characteristics of the product

Raw materials and components and other inputs used for production

Details of industrial users / consumers of exported product.

Section 3: Capacity, Production, Volume and Price of Exports

a n

™

(Preferably for financial year April - March)
Capacity
Last year Current year
Production
Last year Current Year Next year
Cost of production during the above periods.
Selling price per unit in domestic market during the above periods.
Export / Selling price per unit in India during the above periods.

Whether you have any agent or office in India, if yes their names and
address, Tel. No., Fax No.

Quantity exported to India during the last three years and current year
(April-March)

Your commitment to supply the product in different markets including India.
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QUANTITATIVE RESTRICTION INVESTIGATIONS

LEGAL PROVISIONS

22.1. Article Xl of the GATT prohibits quantitative restrictions on
the importation or exportation of any product, by stipulating that “no
prohibition or restrictions other than duties and taxes or other charges
shall be instituted or maintained by any member...”. The quantitative
restrictions are considered to have greater impact on trade than tariffs and
hence, their prohibition is one of the fundamental principles of the GATT.
However, GATT permits quantitative restrictions under certain conditions.
If a quantitative restriction is used, such a measure shall not reduce the
quantity of imports below the level of a recent period which shall be the
average of imports in the last three representative years for which statistics
are available, unless clear justification is given that a different level is
necessary to prevent or remedy serious injury. Members should choose
measures most suitable for the achievement of these objectives.

22.2. InIndia, the provisions of Quantitative restrictions are provided in
Foreign Trade (Development and Regulation) Act, 1992, introduced vide
amendmentin 2010. The relevant provisions of Foreign Trade (Development
and Regulation) Act, 1992 are as follows:

CHAPTER IlIA :Quantitative Restrictions:
Power of Central Government to impose quantitative restrictions

9A. (1) If the Central Government, after conducting such enquiry as it
deems fit, is satisfied that any goods are imported into India in
such increased quantities and under such conditions as to cause
or threaten to cause serious injury to domestic industry, it may,
by notification in the Official Gazette, impose such quantitative
restrictions on the import of such goods as it may deem fit:
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Provided that no such quantitative restrictions shall be imposed on any
goods originating from a developing country so long as the share of imports
of such goods from that country does not exceed three per cent, or where
such goods originate from more than one developing country, then, so long
as the aggregate of the imports from all such countries taken together does
not exceed nine per cent of the total imports of such goods into India.

2) The quantitative restrictions imposed under this section shall, unless
revoked earlier, cease to have effect on the expiry of four years from the
date of such imposition:

Provided that if the Central Government is of the opinion that the domestic
industry has taken measures to adjust to such injury or threat thereof and it
is necessary that the quantitative restrictions should continue to be imposed
to prevent such injury or threat and to facilitate the adjustments, it may
extend the said period beyond four years:

Provided further that in no case the quantitative restrictions shall continue
to be imposed beyond a period of ten years from the date on which such
restrictions were first imposed.

(3) The Central Government may, by rules provide for the manner in
which goods, the import of which shall be subject to quantitative restrictions
under this section, may be identified and the manner in which the causes of
serious injury or causes of threat of serious injury in relation to such goods
may be determined.

4) For the purposes of this section-
a) “developing country” means a country notified by the Central
Government in the Official Gazette, in this reqard;
b) “domestic industry” means the producers of goods (including
producers of agricultural goods)-
(i) as a whole of the like goods or directly competitive goods in
India; or

(ii) whose collective output of the like goods or directly
competitive goods in India constitutes a major share of the
‘total production of the said goods in India’;

Q) “serious injury” means an injury causing significant overall impairment
in the position of a domestic industry;
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d) “threat of serious injury” means a clear and imminent danger of
serious injury.

22.3. The Department of Commerce has notified the Rules called the Safeguard
Measures (Quantitative Restrictions) Rules, 2012 detailing the process for
conducting investigation for quantitative restrictions, wherein the "Authorised
Officer" is designated under sub-rule(1) of rule 3 for conducting investigations as
per the details provided in the QR Rules (text attached at the end of the chapter).
The application format has also been prescribed therein.

SIGNIFICANCE

22.4. The rules provide that the Authorised Officer can investigate serious injury
or threat of serious injury to Domestic Industry caused by increased quantity of
imports, in absolute terms or relative to domestic production, and recommend
guantitative restrictions (any specific limit on quantity of imports) on import of such
goods from specified countries under investigation.

OPERATING PRACTICES

22.5. The rules governing the procedure for investigation are contained in
Safeguard Measures (Quantitative Restrictions) Rules, 2012 notified on May 24,
2012.

22.6. In the Rules, the Directorate General of Foreign Trade is required to
provide secretarial support and the services for conducting investigation to impose
guantitative restriction. However, the work relating to all trade defence instruments
has been assigned to Directorate General of Trade Remedies vide Notification No.I-
34(7)/2018-O&M dated 17 May, 2018. Therefore, the investigation team and the
secretarial assistance are now centralised in DGTR. The DG has been designated as
the “Authorised Officer” for QR investigations under the said notification.

22.7. The application has to be in writing by or on behalf of the domestic
producer(s) of like goods or directly competitive goods, in the prescribed format,
supported with:

22.7.1.The evidence of:

(i) increased imports as a result of unforeseen development;

(ii) serious injury or threat of serious injury to the domestic industry; and
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(i) acausal link between imports and the alleged serious injury or threat
of serious injury;

22.7.2. A statement on the efforts being taken, or planned to be taken, or both, to
make a positive adjustment to increase in competition due to imports; and

22.7.3. A statement mentioning whether an application for the initiation of a
safeguard action on the goods under investigation has also been submitted to the
Director General of Safeguards.

22.7.4.The application seeking initiation of quantitative restrictions investigations
should be inter-alia accompanied by the following information for at least latest
available three years and supporting documents in addition to the application in the
prescribed format:

S.N. Documents / Information
1 Soft Copy of the application
2 D.G.C.I&S import data segregated year-wise and county wise
3 Total Indian Production and basis for the estimation
4 Year-wise production of applicant and Installed Capacity of PUC with supporting

documents like Pollution Control Board Certificate

Ul

Total sales (separately for domestic /captive/exports) of the applicant and other
Indian producer(s) along with total year wise demand in the country.

6  Workings of Cost of production along with Excel files

7 Submissions and Workings in support of claimed serious injury/threat of injury

8  Evidence in support of causal link

9  Statement of adjustment and period thereof

10  Evidence regarding unforeseen developments

10  Confirmation from the Dl/consultants that the complete cost data for all the units
of the domestic industry manufacturing or selling PUC has been furnished in the
petition.

11 Audited financial statements and cost audit reports

22.8. The principles followed for determination of PUC in AD cases may also
be applied for QR cases for determination of “like goods or directly competitive
goods”, which are the subject matter for investigation.

22.9. Similarly, for determination of injury, COP needs to be determined. Though
Annexure-lll in anti-dumping Rules is not specifically applicable to the quantitative
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restrictions investigations, broad costing principles as contained therein may be
followed like allocation of expenses and disallowance of expenses. A decision may
need to be taken on a case-to-case basis.

22.10. The audited accounts must be furnished along with the application for
initiation. In case the audited accounts are not available for the latest period then
the Profit & Loss Account figures duly signed by the senior company officials (with
name, designation and contact number clearly mentioned) should be submitted for
the initiation purposes. This is subject to subsequent submission of duly audited/
certified accounts within the stipulated period as per the initiation notification.

22.11. The “Goods” in QR investigation include like goods or directly competitive
goods to the goods under investigation, or in the absence of such goods, other
goods which have characteristics closely resembling those of the goods under
investigation;

22.12. The team is required to examine the accuracy and adequacy of the evidence
provided in the application and satisfy itself that there is sufficient evidence
regarding:

(i) increased imports;
(ii) serious injury or threat of serious injury; and

(iii) a causal link between increased imports and alleged serious injury or threat
of serious injury.

22.13. After examination of the application and evidence, an investigation may be
initiated to determine the existence of serious injury or threat of serious injury to
the domestic industry, caused by the import of goods in such increased quantities;
absolute or relative to domestic production.

22.14. The Authorised Officer (DG) also has the power to initiate an investigation
suo motu, if it is satisfied with the information received from any source that
sufficient evidence exists.

22.15. The updated data of imports should be called from DGCI&S, for the goods
alleged to be causing serious injury, during the course of investigation.

22.16. The /Investigation Team is required to issue a public notice notifying its
decision to initiate investigation to determine serious injury or threat of serious
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injury to the domestic industry, consequent upon the increased import of goods
into India. The notification inter alia should contain information on the following,
namely:

(i) the name of the exporting countries, the goods involved and the volume of
import;
(i) the date of initiation of the investigation;

(iii) a summary of statement of facts on which the allegation of serious injury or
threat of serious injury is based;

(iv) reasons for initiation of the investigation;

(v) the address to which representations by interested parties should be
directed; and

(vi) the time-limits allowed to interested parties for making their views known.

22.17. A copy of the public notice is to be forwarded to the Central Government
in the Ministry of Commerce and Industry and other Ministries concerned, known
exporters of the goods, the Governments of the exporting countries concerned and
other interested parties. The DGFT is the concerned administrative department in
Department of Commerce responsible for implementing the QR measures as per
the recommendations of DGTR.

22.18 A copy of the application is to be provided to:

(i) the known exporters, or the concerned trade association;

(ii) the Governments of the exporting countries; and

(iii) the Central Government in the Ministry of Commerce and Industry;

(iv) a copy of the application, may be made available upon request in writing to

any other interested person.

22.19. A notice may be issued calling for information from the exporters, foreign
producers and governments of exporting countries in writing within 40 days from
the date of initiation notification as per Trade Notice No. 11/2018 dated 10.09.2018
or within such extended period as may be allowed on sufficient cause being shown.
22.20. The interested party for QR investigation include:

(i) an exporter or foreign producer of the subject goods
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(i) an importer of subject goods

(iii) a trade or business association, majority of the members of which are
producers, exporters or importers of such goods;

(iv) the Government of the exporting country; and
(v) a producer of the like goods or directly competitive goods in India

(vi) a trade or business association in India, a majority of members of which
produce or trade the like goods or directly competitive goods in India.

(vii)  the industrial user(s) of the goods under investigation

(viii)  The representative consumer organisations in cases where the goods are
commonly sold at retail level to furnish information which is relevant to the
investigation including inter alia their views on whether the imposition of
safeguard quantitative restrictions is in public interest or not.

22.21. Any other party who wishes to be considered as an interested party may
submit their request within 40 days from the date of initiation notification as per
the Trade Notice No. 11/2018 dated 10.09.2018.

22.22. An interested party or its representative may be allowed to present the
information relevant to the investigation during the oral hearing but such oral
information shall be taken into consideration only when it is subsequently submitted
in writing.

22.23. The evidence presented by one interested party has to be made available
to all other interested parties, participating in the investigation. In case where
an interested party refuses access to or otherwise does not provide necessary
information within a reasonable period or significantly impedes the investigation,
the Authorised Officer/ Investigation Team may record its findings on the basis of
the facts available and make such recommendations tot he Central Government as
it deems fit under such circumstances.

22.24. Confidential information: Application and responses are to be submitted
in confidential and non-confidential versions, as detailed under Rule 7 of the said
Rules. Further, the Trade Notice No.10/2018 dated 7™ September 2018 may be
referred to for detailed guidelines on this issue.

22.25. During the course of investigation, the team is required to undertake due
verification and detailed analysis to arrive at its determinations.
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22.26. Determination of serious injury or threat of serious injury: The
Investigation Team shall determine serious injury or threat of serious injury to the
domestic industry taking into account, interalia, the following principles, namely:

(i) The investigation should evaluate all relevant factors, of an objective and
quantifiable nature, having a bearing on the situation of that industry.
The particular emphasis is given to the rate and amount of the increase in
imports of the goods concerned in absolute and relative terms, the share
of the domestic market taken by increased imports, changes in the level of
sales,production, productivity, capacity utilisation, cost per unit, profits and
losses, and employment.

(i) The above determination should be on the basis of objective evidence,
the existence of the causal link between increased imports of the goods
concerned and serious injury or threat thereof.

(iii) The factors other than increased imports causing injury to the domestic
industry at the same time should be examined and such injury shall not be
attributed to increased imports.

(iv) In case of injury caused by other factors, the Team may refer the complaint
to the authority for anti-dumping or countervailing duty investigations, as
appropriate.

22.27. Final findings: The findings shall be issued within eight months from
the date of initiation of the investigation or within such extended period as the
Central Government may allow. It will determine whether, as a result of unforeseen
developments, the increased imports of the goods under investigation have caused
or threatened to cause serious injury to the domestic industry, and whether or not
a causal link exists between the increased imports and serious injury or threat of
serious injury.

22.28. The final findings shall be issued with the approval of Authorised Officer
(DG) by way of a public notice.

22.29. The final findings, if affirmative, shall contain all information on the matter of
facts and law and reasons which have led to the conclusion. The recommendations
should include:

(i) the extent and nature of quantitative restrictions which, if imposed, would
be adequate to prevent or remedy ‘serious injury’ and to facilitate positive
adjustment, as the case may be;
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(i) the extent of quantitative restrictions so that the volume of imports in future
is not reduced toa level below the average level of imports in the recent
period, which is the last three representative years for which statistics are
available. In case a different level is necessary to prevent or remedy serious
injury then a detailed justification needs to be provided;

(iii) the quota to be allocated among the supplying countries, and the allocation
of shares in the quota for such specified countries which have a substantial
interest in supplying the goods; The process of quota allocation and
monitoring thereof will be done by the Directorate General of Foreign
Trade, Department of Commerce;

(iv) the duration of imposition of quantitative restrictions: in case where the
duration of imposition of quantitative restrictions is more than one year,
there will be progressive liberal is at ion adequate to facilitate positive
adjustment. In any case, the quantitative restriction would cease to have
effect on the expiry of 4 years from the date of its imposition.

22.30. A copy of the public notice of the final findings is to be sent to the Central
Government in the Ministry of Commerce and Industry and a copy is to be sent
to the interested parties. The DGFT is the concerned administrative department in
Department of Commerce responsible for implementing the QR measures as per
the recommendations of DGTR

22.31. Imposition of safeguard quantitative restrictions: The Central
Government, based on the recommendation of the Authorised Officer (DG),may
impose a safeguard quantitative restriction by way of a notification in the Official
Gazette, which will be the date of imposition of such quantitative restriction.

22.32. Imposition of safeguard quantitative restrictions on non-
discriminatory basis: Any safeguard quantitative restrictions imposed on goods
under these rules shall be applied on a non-discriminatory basis

22.33. Duration: The safeguard quantitative restrictions may be imposed for four
years from the date of its imposition on case to case basis on merits. Provided that
if the Central Government is of the opinion that the domestic industry has taken
measures to adjust to such serious injury or threat thereof and it is necessary that
the safeguard quantitative restrictions should continue to be imposed, to prevent
such serious injury or threat and to facilitate adjustments, it may extend the period
beyond four years. Provided further that in no case the safeguard quantitative
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restrictions shall continue to be imposed beyond a period of ten years from the
date on which such restrictions were first imposed.

22.34. Liberalization of safeguard quantitative restrictions: If the
duration of the safeguard quantitative restrictions exceeds one year, the restriction
shall be progressively liberalised at regular intervals during the period of its
imposition.

22.35. Review.(1) The DGTR shall from time to time, review the need for continued
imposition of the safeguard quantitative restrictions and if it is satisfied on the basis
of information received that:

(i) safeguard quantitative restrictions are necessary to prevent or remedy
serious injury and there is evidence that the industry is adjusting positively,
it may recommend to the Central Government for the continued imposition
of quantitative restrictions;

(i) there is no justification for the continued imposition of such restriction;
recommend to the central Government for its withdrawal;

(iii) where the period of imposition of safeguard quantitative restrictions exceeds
three years, the Investigation Team shall review the situation not later than
the midterm of such imposition with the approval of Authorised Officer and
if appropriate, recommend for withdrawal of such safeguard quantitative
restrictions or for the further liberalisation of quantitative restrictions.

22.36. Any review initiated under sub-rule (1), shall be concluded within a period
not exceeding eight months from the date of initiation of such review or within
such extended period as the Central Government may allow.

QR INVESTIGATION CASES:

22.37. US — Import Restrictions on Yellow fin Tuna (BISD 395/155) (unadopted)
To reduce the incidental taking of dolphins by yellow fin tuna fisheries, the United
States implemented the Marine Mammal Protection Act of 1972 to ban imports
of yellow fin tuna and their processed products from Mexico and other countries
whose fishing methods result in the incidental taking of dolphins in the Eastern
Tropical Pacific. A GATT panel established pursuant to a request by Mexico in
February 1991 found that the US measures violate the GATT. The panel report
concluded that the US measures violate Article Xl as quantitative restrictions and
that such restrictions are not justified by Article XX(b) and (g) because:
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(i) the US measures may not be a necessary and appropriate means of
protecting dolphins, and

(ii) allowing countries to apply conservation measures that protect objects
outside their territory and thus to determine unilaterally the necessity of the
regulation and its degree would jeopardize the rights of other countries.

22.38. Subsequently, in September 1992, a GATT panel was established to
examine the issue again at the request of the European Communities and the
Netherlands (representing the Dutch Antilles). In May 1994, the panel found that
the US measures violate GATT obligations. The report noted that the US import
prohibitions are designed to force policy changes in other countries, and were
neither measures necessary to protect the life and health of animals nor primarily
aimed at the conservation of exhaustible natural resources. As such, the panel
concluded that the US measures violated Article XI and were not covered by the
exceptions in Articles XX(b) or (g). This report was submitted, however, to the GATT
Council for adoption in July 1994, but was never adopted as a result of opposition
from the United States.

22.39. US - Import Restrictions on Shrimp and Shrimp Products (DS 58) Under
Section 609 of Public Law 101-162 of 1989, the United States began requiring
shrimp fishers on May 1, 1991, to provide a certificate showing that their
governments maintain a regulatory program comparable to that of the United States
for protecting sea turtles from shrimp nets, and banned imports of shrimp from
countries that cannot provide such certification. In response to this, India, Malaysia,
Pakistan and Thailand initiated WTO dispute-settlement procedures, claiming that
the US measures violate Article XI and were not justified under any GATT regulation
Article XX exception. The panel found that the US measures regarding shrimp
imports violated GATT Article XI, and that measures attempting to influence the
policies of other countries by threatening to undermine the multilateral trading
system were not justified, under GATT Article XX. The Appellate Body subsequently
reversed some of the panel’s findings, but it nonetheless agreed with the panel’s
decision.
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Appendix-67

SAFEGUARD MEASURES (QUANTITATIVE RESTRICTIONS) RULES, 2012

G.S.R. 381(E).--- In exercise of the powers conferred by sub-section (3) of section
9A of the Foreign Trade (Development and Regulation) Act 1992 (22 of 1992), the
Central Government hereby makes the following rules, namely:

1.

Short title and commencement. (1) These rules may be called the

Safequard Measures (Quantitative Restrictions) Rules, 2012.

(2) They shall come into force on the date of their publication in the Official
Gazette.

Definitions. (1) In these rules, unless the context otherwise requires:

"Act" means the Foreign Trade (Development and Regulation) Act, 1992
(22 of 1992);

"Authorised Officer" means the Authorised Officer designated as such
under sub-rule(1) of rule 3;

"increased quantity" includes increase in import whether in absolute terms
or relative to domestic production;

"interested party" includes

(i) an exporter or foreign producer or the importer of goods (which
is subject to investigation for purposes of imposition of safequard
quantitative restrictions) or a trade or business association, majority
of the members of which are producers, exporters or importers of
such goods;

(ii) the Government of the exporting country, and

(i) a producer of the like goods or directly competitive goods in India
or a trade or business association, a majority of members of which
produce or trade the like goods or directly competitive goods in
India;

"like goods" means goods which is identical or alike in all respects to the
goods under investigation, or in the absence of such goods, other goods
which has characteristics closely resembling those of the goods under
investigation;
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(f)

"quantitative restrictions" means any specific limit on quantity of goods
imposed as a safeguard measure under the Act;

"specified country" means a country or territory which is a member of the
World Trade Organization and includes the country or territory with which
the Government of India has an agreement for giving it the most favoured
nation treatment;

The words and expressions used herein and not defined, but defined in the
Act shall have the meanings respectively assigned to them in the Act.

Responsibility of Authorised Officer for making enquiry in respect
to safeguard quantitative restrictions. (1) The Central Government
shall, by notification in the Official Gazette, designate an officer not below
the rank of Additional Director General of Foreign Trade as an Authorised
officer for making investigation for the purpose of these rules.

(2) The Authorised Officer shall be responsible for conducting investigation,
under subsection (1) of section 9A, for the purpose of imposition of
safequard quantitative restrictions and making necessary recommendation
therein to the Central Government.

(3) The Directorate General of Foreign Trade shall provide secretarial support
and the services of such other persons and such other facilities as it deems
fit.

Duties of Authorised Officer. It shall be the duty of the Authorised Officer;

@ to investigate the existence of serious injury or threat of serious
injury to domestic industry as a consequence of increased import of
a goods into Indla;

(b) to identify the goods liable for quantitative restrictions as a safequard
measure;

(c) to submit its findings, to the Central Government as to the serious
injury or threat of serious injury to domestic industry consequent
upon increased import of goods into India from the specified country;

(d) to recommend:

(i) the nature and extent of quantitative restrictions which, if
imposed, shall be adequate to remove the serious injury or
threat of serious injury to the domestic industry; and
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(i)  the duration of imposition of safequard quantitative
restrictions and where the period so recommended is more
than one year, to recommend progressive liberalisation
adequate to facilitate positive adjustment; and

(e) to review the need for continuance of the safequard quantitative
restrictions.

5. Initiation of investigation. (1) The Authorised Officer shall, on receipt
of a written application by or on behalf of the domestic producer of like
goods or directly competitive goods, initiate an investigation to determine
the existence of serious injury or threat of serious injury to the domestic
industry, caused by the import of a goods in such increased quantities,
absolute or relative to domestic production.

(2) The application referred to in sub-rule (1) shall be made in Form appended
to these rules and be supported with:

@) the evidence of:
(i) increased imports as a result of unforeseen development;

(i) serious injury or threat of serious injury to the domestic
industry, and

(i) a causal link between imports and the alleged serious injury
or threat of serious injury;

(b) a statement on the efforts being taken, or planned to be taken, or
both, to make a positive adjustment to increase in competition due
to imports; and

(c) a statement mentioning whether an application for the initiation of
a safequard action on the goods under investigation has also been
submitted to the Director General of Safeguards, Department of
Revenue.

(3) The Authorised Officer shall not initiate an investigation pursuant to an
application made under sub-rule (1), unless, it examines the accuracy and
adequacy of the evidence provided in the application and satisfies himself
that there is sufficient evidence regarding:

(a) increased imports;

(b)  serious injury or threat of serious injury, and
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(c) a causal link between increased imports and alleged serious
injury or threat of serious Injury.

(4) Notwithstanding anything contained in sub-rule (1), the Authorised
Officer may initiate an investigation suo moto, if, it is satisfied with the
information received from any source that sufficient evidence exists as
referred to in clause (a), clause (b) or clause (c) of sub-rule (3).

Principles governing investigations. (1) The Authorised Officer shall,
after it has decided to initiate investigation to determine serious injury or
threat of serious injury to domestic industry, consequent upon the increased
import of a goods into Indlia, issue a public notice notifying its decision
which, inter alia, contain information on the following, namely:

(a) the name of the exporting countries, the goods involved and
the volume of import;

(b) the date of initiation of the investigation,

(©) a summary statement of the facts on which the allegation of
serious injury or threat of serious injury is based,

(d) reasons for initiation of the investigation;

(e) the address to which representations by interested parties
should be directed,; and

) the time-limits allowed to interested parties for making their
views known.

(2) The Authorised Officer shall forward a copy of the public notice to the
Central Government in the Ministry of Commerce and Industry and other
Ministries concerned, known exporters of the goods, the Governments of
the exporting countries concerned and other interested parties.

(3) The Authorised Officer shall also provide a copy of the application
referred to in sub-rule (1) of rule 5, to:

(a) the known exporters, or the concerned trade association;
(b) the Governments of the exporting countries; and

(© the Central Government in the Ministry of Commerce and
Industry:
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Provided that the Authorised Officer shall also make available
a copy of the application, upon request in writing, to any other
interested person.

(4) The Authorised Officer may issue a notice calling for any information
in such form as may be specified in the notice from the exporters, foreign
producers and governments of exporting countries and such information
shall be furnished by such persons and governments in writing within thirty
days from the date of receipt of the notice or within such extended period
as the Authorised Officer may allow on sufficient cause being shown.

Explanation. For the purpose of this rule, the public notice and other
documents shall be deemed to have been received one week after the date
on which these documents were put in the course of transmission to the
interested parties by the Authorised Officer.

(5) The Authorised Officer shall provide opportunity to the industrial user of
the goods under investigation and to representative consumer organisations
in cases where the goods is commonly sold at retail level to furnish
information which is relevant to the investigation including inter alia, their
views if imposition of safequard quantitative restrictions is in public interest
or not.

(6) The Authorised Officer may allow an interested party or its representative
to present the information relevant to investigation orally but such oral
information shall be taken into consideration by the Authorised Officer only
when it is subsequently submitted in writing.

(7) The Authorised Officer shall make available the evidence presented to
it by one interested party to all other interested parties, participating in the
investigation.

(8) In case where an interested party refuses access to or otherwise does not
provide necessary information within a reasonable period or significantly
impedes the investigation, the Authorised Officer may record its findings
on the basis of the facts available and make such recommendations to the
Central Government as it deems fit under such circumstances.

7. Confidential information. (1) Notwithstanding anything contained in
sub-rules (1), (3) and (7) of rule 6, and sub-rule (5) of rule 9, any information
which is by nature confidential or which is provided on a confidential basis
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shall, upon cause being shown, be treated as such by the Authorised Officer
and not be disclosed without specific authorisation of the party providing
such information.

(2) The Authorised Officer may require the parties providing information on
confidential basis to furnish non confidential summary thereof and if, in the
opinion of the party providing such information, such information cannot be
summarised, such party may submit to the Authorised Officer a statement
of reasons why summarisation of such information is not possible.

(3) Notwithstanding anything contained in sub-rule (2), if the Authorised
Officer is satisfied that the request for confidentiality is not warranted or
the supplier of the information is unwilling either to make the information
public or to authorise its disclosure in a generalised or summary form, it may
disregard such information unless it is demonstrated to its satisfaction from
appropriate sources that such information is correct.

Determination of serious injury or threat of serious injury. The
Authorised Officer shall determine serious injury or threat of serious injury
to the domestic industry taking into account, inter alia, the following
principles, namely:

€), in the investigation to determine whether increased imports have
caused or are threatening to cause serious injury to a domestic
industry, the Authorised Officer shall evaluate all relevant factors of
an objective and quantifiable nature having a bearing on the situation
of that industry, in particular, the rate and amount of the increase in
imports of the goods concerned in absolute and relative terms, the
share of the domestic market taken by increased imports, changes in
the level of sales, production, productivity, capacity utilisation, profits
and losses, and employment; and

(b) the determination referred to in clause (a) shall not be made unless
the investigation demonstrates, on the basis of objective evidence,
the existence of the causal link between increased imports of the
goods concerned and serious injury or threat thereof:

Provided that when factors other than increased imports are causing
injury to the domestic industry at the same time, such injury shall not
be attributed to increased imports and in such cases, the Authorised
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10.

Officer may refer the complaint to the authority for anti-dumping or
countervailing duty investigations, as appropriate.

Final findings. (1) The Authorised Officer shall, within eight months
from the date of initiation of the investigation or within such extended
period as the Central Government may allow, determine whether, as a
result of unforeseen developments the increased imports of the goods
under investigation has caused or threatened to cause serious injury to the
domestic industry, and a causal link exists between the increased imports
and serious injury or threat of serious injury and recommend:

(i) the extent and nature of quantitative restrictions which, if imposed,
would be adequate to prevent or remedy ‘serious injury’ and to
facilitate positive adjustment, as the case may be;

(i) the extent of quantitative restrictions so that the quantity of imports
is not reduced to the quantity of imports below the level of a
recent period which shall be the average of import in the last three
representative years for which statistics are available and justification
if a different level is necessary to prevent or remedy serious injury;

(iii)  the quota to be allocated among the supplying countries, and the
allocation of shares in the quota for such specified countries which
have a substantial interest in supplying the goods;

(iv) the duration of imposition of quantitative restrictions and where
the duration of imposition of quantitative restrictions is more than
one year, the progressive liberalisation adequate to facilitate positive
adjustment.

(2) The final findings if affirmative shall contain all information on the matter
of facts and law and reasons which have led to the conclusion.

(3) The Authorised Officer shall issue a public notice recording his final
findings.

(4) The Authorised Officer shall send a copy of the public notice regarding
his final findings to the Central Government in the Ministry of Commerce
and Industry and a copy thereof to the interested parties

Imposition of safeguard quantitative restrictions. The Central
Government may based on the recommendation of the Authorised Officer,

542



Quantitative Restriction Investigations

11.

12.

13.

14.

by a notification in the Official Gazette, under subsection (1) of section 9A of
the Act, impose upon importation into India of the goods covered under the
final determination, a safequard quantitative restrictions not exceeding the
amount or quantity which has been found adequate to prevent or remedy
serious injury and to facilitate adjustment.

Imposition of safeguard quantitative restrictions on non-
discriminatory basis. Any safequard quantitative restrictions imposed on
goods under these rules shall be applied on a non-discriminatory basis to all
imports of the goods irrespective of its source.

Date of commencement of safeguard quantitative restrictions. The
safequard quantitative restrictions levied under these rules shall take effect
from the date of publication of the notification in the Official Gazette,
imposing such quantitative restrictions.

Duration. (1) The safequard quantitative restrictions imposed under rule 10
shall be for such period of time as may be necessary to prevent or remedy
serious injury and to facilitate adjustment.

(2) Notwithstanding anything contained in sub-rule (1), safequard
quantitative restrictions imposed under rule 10 shall, unless revoked
earlier, cease to have effect on the expiry of four years from the date of its
imposition:

Provided that if the Central Government is of the opinion that the domestic
industry has taken measures to adjust to such serious injury or threat
thereof and it is necessary that the safequard quantitative restrictions
should continue to be imposed, to prevent such serious injury or threat and
to facilitate adjustments, it may extend the period beyond four years:

Provided further that in no case the safeguard quantitative restrictions shall
continue to be imposed beyond a period of ten years from the date on
which such restrictions were first imposed.

Liberalization of safeguard quantitative restrictions. -- If the duration
of the safeguard quantitative restrictions imposed under rule 10 exceeds
one year, the restriction shall be progressively liberalised at reqular intervals
during the period of its imposition.
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15.

Review. (1) The Authorised Officer shall, from time to time, review the
need for continued imposition of the safequard quantitative restrictions and
shall, if, it is satisfied on the basis of information received that

(@)

(b)

safeguard quantitative restrictions is necessary to prevent or remedy
serious injury and there is evidence that the industry is adjusting
positively, it may recommend to the Central Government for the
continued imposition of quantitative restrictions;

thereis nojustification for the continued imposition of such restriction;
recommend to the central Government for its withdrawal:

Provided that where the period of imposition of safequard quantitative
restrictions exceeds three years, the Authorised Officer shall review
the situation not later than the midterm of such imposition, and,
if appropriate, recommend for withdrawal of such safeguard
quantitative restrictions or for the increase of the liberalisation of
quantitative restrictions.

(2) Any review initiated under sub-rule (1), shall be concluded within a period
not exceeding eight months from the date of initiation of such review or
within such extended period as the Central Government may allow.

(3) The provisions of rules 5, 6, 7 and 9 shall, mutatis mutandis, apply in the
case of review under this rule.
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Appendix-68
FORM
(See rule 5(2))

Information to be provided by Applicant for Safeguard Investigation

Section 1
Section 2
Section 3
Section 4
Section 5
Section 6
Section 7

Section 8

General Information

Product in respect of which Increase in Imports Noticed
Increased Imports

Domestic Production

Injury

Cause of Injury

Submissions

Annexes

(1): General Information

1.
2.
3.

Date of Application
Applicant(s) Provide name(s) and address (es) of the applicant(s)

Domestic Producers of the like or directly competitive products on
whose behalf the application is filed (Give details of all domestic
producers who support the application) along with their IEC, where
applicable)

Information on production accounted for by the domestic producers
of the like or directly competitive products (in respect of those
domestic producers who support the application).

Information on the total domestic production of the product
concerned of the like or directly competitive products (in respect of
all producers whether they support the application or not).

(2):  Product in respect of which increase in imports alleged

1.
2.

Name of the product

Description: Provide full description of the product including chemical
formula, grade constituent materials / Components, process of
manufacture in brief, uses and inter-changeability of various grades,
etc.
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(3):

3.

Tariff classification: Provide the classification of the product under
the HS classification as well as Indian customs Tariff Classification at
6/8/10 digit level

Import Duty: Provide information relating to rates of import
duty levied during the past three years. If the product enjoys any
concessional or preferential treatment, provide details.

Country(ies) of Origin: Provide name(s) of country(ies) where the
product has originated (where the country of origin is different then
the country of export, the name of the country of origin should also
be provided).

Provide a list of all known foreign producers, exporters & importers
of the imported product, country-wise, together with names and
addresses of concerned trade associations and user associations etc.

Information on major industrial users, organization of industrial users
and representative consumer organisations. (In case the product is
commonly sold at retail level).

Export Price: Details of export price of the imported Product exporter
/ country-wise and the basis thereof (provide the f.0.b. / c.i.f. price at
which the goods enter into India).

Increased Imports

1.

Provide full and detailed information regarding the imports of the
said product in terms of quantity and value year wise for the last
three years (or longer).

Provide break up of (1) above country wise in absolute terms as well
as a percentage of the total imports of the said product.

Provide full and detailed information on the share of the imported
products and the share of the domestic production of the like
product and the directly competitive products in the total domestic
consumption for the last three years (or longer) both in terms of
quantity and value.

Provide information on factors that may be attributing to increased
imports.
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4): Domestic Production

1.

Details of the like product end directly competitive products produced
by the domestic producers. Information similar to Il above i.e.

I Name
Ii. Description
jii. Tariff classification both under the Central Excise Tariff as well

as under the Customs Tariff.
iv. Details of domestic producers

Names and addresses of all known domestic producers and concerned
trade associations and users associations etc.

Details of production accounted for by each of the producers at 2
above.

Details of total domestic production.

Installed capacity, capacity utilization and fall in capacity utilization
etc.

(5):  Injury or Threat of Injury

1.

Impact of increased imports on Domestic Industry: Detailed
information on how the increased imports are causing serious injury
or threat of serious injury to the domestic industry. This should, inter
alia, include information on

a. Sale volumes, total domestic consumption and how the
market share of domestic production has been affected.

b. Price undercutting / price depression / prevention of rise
in prices. Information on costs of production and how the
increased imports have affected the prices of domestic
production needs to be provided.

C. Any significant idling of production facilities in the industry
including data indicating plant closure or fall in normal
production capacity utilization.

d. Loss of employment

e. Financial situation
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Full information on the financial situation of the domestic industry
including information on decline in sales, growing inventory,
downward trend in production, profits, productivity or increasing
unemployment needs to be provided.

2. Other Factors of Injury: Provide details of any other factors that
may be attributing to the injury to the domestic industry and an
explanation that injury caused by these other factors is not attributed
to injury caused by increased imports. (Information on injury caused
due to dumping or subsidization, if any, needs to be specifically
provided here. Also mention if any application for anti-dumping or
countervailing duty investigation has been filed).

(6):  Cause of Injury

Please provide an analysis of data presented above bringing out a nexus between
the increased imports, either actual or relative to domestic production, and the
injury or threat of injury caused to the domestic industry and the basis for a request
for initiation of safequards investigation under Safequard Measures (Quantitative
Restrictions) Rules, 2012.

(7): Submission

a. A statement describing the measure requested including:
J Nature and quantum of safequard quantitative restriction
requested.
. Purpose of seeking the relief and how such objective will be
achieved.
. Duration for which imposition of safeguard quantitative

restriction is requested and the reasons therefore.

b. If the safequard measures are requested to be imposed for more
than one year, details on efforts being taken and planned to be taken
or both to make a positive adjustment to import competition with
details of progressive liberalization adequate to facilitate positive
adjustment of the industry.

Section 8: Annexes

All supporting information can be provided as annexes to the application. (The
main information must be provided at the appropriate places. The details of the
information can be provided in annexes).
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NOTIFICATIONS TO WTO COMMITTEE

LEGAL PROVISIONS

23.1  Article 16 of the ADA empowers WTO Members to establish
a Committee on Anti-Dumping Practices composed of representatives
from each of the Member Countries. The Committee shall carry out the
responsibilities as assigned to it under the Agreement or by the Members
and it shall afford the Members, an opportunity of consulting on any
matters relating to the operation of the Agreement or the furtherance
of its objectives. The WTO Secretariat shall act as the Secretariat to the
Committee.

23.2  Article 16.4 of WTO Anti-Dumping Agreement makes it mandatory
on Member Countries to report all preliminary or final anti-dumping actions
taken to the Committee without delay. Such reports shall be available in the
Secretariat for inspection by other WTO Members, who shall also submit,
reports of any anti-dumping actions taken within the preceding six months
on a semi-annual basis. The semi-annual reports shall be submitted on an
agreed standard form.

23.3  Article 16.5 of the ADA envisages that each Member shall notify
the Committee:

(i) which of its authorities are competent to initiate and conduct
investigations referred to in Article 5; and

(ii) its domestic procedures governing the initiation and conduct of
such investigations.

23.4  Article 18.4 of ADA states that each WTO Member shall take
all necessary steps, of a general or particular character, to ensure the
conformity of its laws, regulations and administrative procedures with the
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provisions of theADA as they may apply for the Member in question not later than
the date of its entry into ADA.

23.5 Article 18.5 of ADA makes it mandatory for each Member Country to
inform the Committee on Anti-Dumping practices of any changes in its laws
and regulations relevant to the ADA and in the administration of such laws and
regulations.

SIGNIFICANCE

23.6  The ADA obliges WTO Members to submit several types of notifications to
the Committee on Anti-Dumping Practices (“ADP Committee”). Except where a
notifying Member specifically requests the contrary, all notifications are issued as
unrestricted documents and are fully accessible to the public. These notifications
are available from Documents online link- https://www.wto.org/english/tratop_e/
adp_e/adp_e.htmi#dol.

NOTIFICATIONS TO THE COMMITTEE ON ANTI-DUMPING PRACTICES

23.7 Notification of any action by the investigating authority: (such as
initiation, preliminary determination, final determination/findings and imposition of
duty) for any investigation such as Original Investigation, Sunset Reviews, Special
Circumstances Review, Mid-term review, Anti-Circumvention Investigation etc.
Article 16.4 requires the Members to report without delay all preliminary or final
actions taken. There is no specific format for these notifications. Even though the
notifications are often made by submitting the full text of a respective Member's
public notice regarding the action, but in any event, it must contain the information
described in the guidelines adopted by the ADP Committee, which can be found in
document G/ADP/2. A list of such notifications submitted to the ADP Committee
is circulated approximately monthly as a document in the G/ADP/N... series. The
actual notifications are generally lengthy and are thus not circulated in full, although
they are made available at the WTO Secretariat for consultation by interested
delegations.

23.8 Semi-annual report of actions during last 6 months: Article 16.4
requires Members to submit a report of all anti-dumping actions they have taken,
as well as a list of all anti-dumping measures in force, twice a year. These reports
are normally submitted in February, covering the period from 1 July through 31
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December of the previous calendar year, and in August, covering the period from
1 January through 30 June of the current calendar year. A format for these reports,
with explanations, can be found in document G/ADP/1. Members who have taken
no actions are nonetheless required to make a notification, but such nil notifications
are frequently in the form of a letter rather than the following the format. Such nil
notifications are generally not circulated as documents, but are identified in the
summary.

23.9 Semi-annual reports for each six-month period have their own document
number, with each Member Countries’ report identified with its three-letter 1SO
country code. For example, the semi-annual reports for the first half of 1998 can be
found in document series G/ADP/N/41. Thus, the semi-annual report of Canada for
that period would be designated G/ADP/N/41/CAN and for India, the same would
be designated as G/ADP/Q1/IND. A summary of the status of semi-annual reports
received for that period, regarding which Members countries notified actions taken,
which Members notified that no action was taken, and which Member countries have
not yet submitted a semi-annual report, would be found in document G/ADP/N/41/
Add.1. Updates to the summary, designated by higher numbers in sequence, are
generally issued twice a year, in April and October. Thus, the addendum document
with the highest number will contain the most recent information as to the status
of these notifications. The format to be used for notification is annexed herewith.

23.10 Notification on Authorities competent to initiate and conduct Anti-
Dumping investigations referred to in Article 5 of ADA. Article 16.5 requires
Members to notify the ADP Committee which of its authorities are competent
to initiate and conduct anti-dumping investigations. The list of such notifications
includes addresses and contact numbers. It is periodically updated, and can be
found in document G/ADP/N/14/Add.... The addendum document with the highest
number will contain the most recent information.

23.11 Notification on domestic procedures governing the initiation and
conduct of Anti-Dumping investigations pursuant to Article 16.5 (b) of the ADA
need to be notified to the ADP Committee.

23.12 Notification to Committee on Anti-Dumping practices of any
changes in WTO Members’ laws and regulations relevant to the ADA and in
the administration of such laws and regulations. These notifications are in the form
of the full texts of the relevant laws and/or regulations, and are available in each
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of the three WTO languages (English, French, and Spanish). The notifications can
be found in document series G/ADP/N/1/..., with the notifying Member Country
identified at the end of the symbol by its three-letter ISO country code, followed by
a number. As there may be corrections, revisions, and/or supplements to any given
notification, the complete notification of a Member Country may include several
documents with the same number, followed by additional letters to indicate the
type of additional document in question. Thus, for example, the original legislation
notification of Japan would be designated G/ADP/N/1/JPN/1. A correction to that
document would be designated G/ADP/N/1/JPN/1/Corr.1.or G/ADP/N/1/IND/1/
Corr in case of India.. If a new legislation or regulation, replacing that originally
notified, were to be submitted, the next higher number in sequence would be
used to identify the notification as replacing all previous notifications by that
Member. Thus, if Japan were to submit a notification of a new legislation, it would
be designated G/ADP/N/1/JPN/2. Thus, the document with the highest number,
and any corrections, supplements, or revisions to that document, will contain the
latest full text notification of a Member's anti-dumping legislation and/or
regulations.

23.13 Notifications of legislation by Member Countries are subject to review in
the ADP Committee. Such review is reflected in written questions and answers,
which can be found in the document series G/ADP/Q1/..., again followed by the
three-letter ISO country code and a number indicating the sequence in which the
documents were issued. These documents are initially issued as restricted, but are
subsequently de-restricted and become fully available to the public, six months
after circulation, unless the concerned Member Country specifically requests for
the contrary. Thus, for example, questions and answers regarding the notification
of legislation of Japan would be designated G/ADP/Q1/JPN/1, G/ADP/Q1/JPN/2, and
SO on.

TIMELINES

23.14 Actions such as initiation, preliminary determination, final determination/
findings and imposition of duty for any investigation: Immediate notification

23.15 Semi-annual report of actions during previous 6 months: to be notified after
one month of the preceding six monthly period. (Say for the July-December 2017,
it is February 2018).
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PROPOSED ACTION

23.16 There is a need for institutionalization of the process of communication of
Notifications to Trade Policy Division of Department of Commerce.

23.17 So far as semi-annual reports are concerned, , it is being updated at least
before the next half yearly meeting of the AD Committee.

23.18 The possible way to reduce the default could be that while forwarding
the actions to the NIC for uploading on DGTR website by theconcerned DGTR
official a copy may also be endorsed to Trade Policy Division (TPD) of Department of
Commerce for notification to PMI Geneva.

NOTIFICATION UNDER AGREEMENT ON SAFEGUARD.

23.19 Article 12 of the Agreement on Safeguard mentions about Notification
under Safeguard investigations. It states as follows:

“1. A Member shall immediately notify the Committee on Safequards upon:

@ Initiating an investigatory process relating to serious injury or threat
thereof and the reasons for it-

(b) Making a finding of serious injury or threat thereof caused by
increased imports; and

(c) Taking a decision to apply or extend a safequard measure.

2. In making the notifications referred to in paragraphs 1(b) and 1(c), the
Member proposing to apply or extend a safequard measure shall provide
the Committee on Safequards with all pertinent information, which shall
include evidence of serious injury or threat thereof caused by increased
imports, precise description of the product involved and the proposed
measure, proposed date of introduction, expected duration and timetable
for progressive liberalization. In the case of an extension of a measure,
evidence that the industry concerned is adjusting shall also be provided.
The Council for Trade in Goods or the Committee on Safeguards may
request such additional information as they may consider necessary from
the Member proposing to apply or extend the measure.

3. A Member proposing to apply or extend a safequard measure shall provide
adequate opportunity for prior consultations with those Members having
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10.

11.

a substantial interest as exporters of the product concerned, with a view
to, inter alia, reviewing the information provided under paragraph 2,
exchanging views on the measure and reaching an understanding on ways
to achieve the objective set out in paragraph 1 of Article 8.

A Member shall make a notification to the Committee on Safequards
before taking a provisional safequard measure referred to in Article 6.
Consultations shall be initiated immediately after the measure is taken.

The results of the consultations referred to in this Article, as well as the
results of mid-term reviews referred to in paragraph 4 of Article 7, any form
of compensation referred to in paragraph 1 of Article 8, and proposed
suspensions of concessions and other obligations referred to in paragraph 2
of Article 8, shall be notified immediately to the Council for Trade in Goods
by the Members concerned.

Members shall notify promptly the Committee on Safequards of their laws,

requlations and administrative procedures relating to safequard measures
as well as any modifications made to them.

Members maintaining measures described in Article 10 and paragraph 1 of
Article 11 which exist on the date of entry into force of the WTO Agreement
shall notify such measures to the Committee on Safeguards not later than
60 days after the date of entry into force of the WTO Agreement.

Any Member may notify the Committee on Safequards of all laws,
requlations, administrative procedures and any measures or actions dealt
with in this Agreement that have not been notified by other Members that
are required by this Agreement to make such notifications.

Any Member may notify the Committee on Safequards of any non-
governmental measures referred to in paragraph 3 of Article 11.

All notifications to the Council for Trade in Goods referred to in this
Agreement shall normally be made through the Committee on Safequards.

The provisions on notification in this Agreement shall not require any
Member to disclose confidential information the disclosure of which would
impede law enforcement or otherwise be contrary to the public interest or
would prejudice the legitimate commercial interests of particular enterprises,
public or private.”
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23.20 Article 12 of Agreement on Safeguards which deals with Notification and
Consultation imposes an obligation upon a Member to notify the Committee on
Safeguards before applying or extending a safeguard measure, to show that all
pertinent information with regard to the requirement of serious injury or threat
thereof has been met. The member shall also notify the Committee about their
laws, regulations, administrative procedures and any measures or actions dealt
by them in this Agreement before imposing a measure. Any step being taken in
context of provisional duty shall also be notified to the Committee. The member
who is about to initiate or extend a Safeguard measure is also further obliged to
provide an opportunity for consultation to the other members who have substantial
interest in trade and details with regard to the proposed measure. So that affected
Members may exercise their opportunity to consult with the member imposing such
measure before such measure is actually implemented.

23.21 Section 8(b) of Customs Tariff Act 1975 grants power to the Central
Government to apply Safeguard duty on being satisfied that the identified article is
being imported in such increased quantities that it causes serious injury and threat
thereof. The Central Government may, by notification in the Official Gazette, make
rules for the purposes of this section and such rules may provide for the manner in
which articles liable for safeguard duty may be identified and also for the manner in
which the causes of serious injury or causes of threat of in relation to such articles
may be determined for assessment and collection of such safeguard duty. While
imposing such duty the central government must follow the criteria of 3 percent
and 9 percent in context of the developing country and shall in no case extend or
exceed the provisional duty being applied to more than 200 days.

NOTIFICATION UNDER AGREEMENT ON SUBSIDIES AND COUNTERVAILING
MEASURE:

23.22 As per Article 25.11 and other WTO Decisions, it was decided that a semi
annual report shall be released. A Secretariat note of 31 March 2017 provides a
table with a summary of semi-annual reports of countervailing duty actions between
1 January 1995 and 31 December 2016. In 2009, the SCM Committee adopted a
format for so-called "one-time" notifications, to be used when a Member has not
established an authority competent to initiate and conduct an investigation within
the meaning of Article 25.12 and thus has not, to date, taken any countervailing
actions within the meaning of Article 25.11 of the Agreement and does not
anticipate taking any countervailing actions for the foreseeable future.
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23.23 In Practice, at its meeting of 13 June 1995, the SCM Committee issued
guidelines for information to be provided in the semi-annual reports. In 2009, the
SCM Committee adopted a revised format for semi-annual reports made pursuant
to Article 25.11. A Secretariat note of 31 March 2017 provides a table with a
summary of semi-annual reports of countervailing duty actions between 1 January
1995 and 31 December 2016.

23.24 The format of such semi-annual notification is provided in document G/
SCMI/2/Rev. 1 annexed herewith. They are found in the WTO Documents online’.

Article 25.12 Each Member shall notify the Committee (a) which of its
authorities are competent to initiate and conduct investigations referred to
in Article 11 and (b) its domestic procedures governing the initiation and
conduct of such investigations.

23.25 In practice, 76 Members have notified the Committee of authorities
competent to initiate and conduct countervailing duty investigations, as well as
domestic procedures governing the initiation and conduct of such investigations.
These notifications are circulated in document G/SCM/N/18 and addenda. As of
15th February 2018, 39 Members have submitted "one-time" notifications. These
notifications can be found in the documents series G/SCM/N/202/*.

WTO NOTIFICATION

23.26 Following WTO Notifications may be referred to for the description relating
to this Chapter:

(i) G/ADP/N/1/IND/2/Suppl.8 and G/SCM/N/1/IND/2/Suppl.8- for Notification of
Laws and Regulations under Article 18.5 and 32.6 of the Agreements.

(ii) G/ADP/2/Rev.2-Format for Semi-Annual Reports of Anti-Dumping actions
pursuant to Article 16.4 of the Anti-Dumping Agreement.

23.27 Competent Authorities: As notified to the respective Committee in terms
of obligation under the following Articles:

(i) Articles 16.5 of Anti-Dumping Agreement;and

(i) Article 25.12 of Agreement on Subsidies and Countervailing Measures.

! <https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&Query=%40Meetingld%3d1474
89&Language=English&Context=ScriptedSearches&languageUlChanged=true>
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RELEVANT WTO JURISPRUDENCE

I INTRODUCTION

24.1. The Appellate Body in the US — 1916 Act (DS- 136) rejected the
argument that, based on the history of Article 1, "the phrase 'anti-dumping
measure' refers only to definitive anti-dumping duties, price undertakings
and provisional measures."

24.2. The Appellate Body stated the following:

"the ordinary meaning of the phrase 'anti-dumping measure'
seems to encompass all measures taken against dumping. We
do not see in the words 'an anti-dumping measure' any explicit
limitation to particular types of measures. "

Il APPLICATION

24.3. The WTO Panel in the US- Lumber V, (DS-264) considered that
an application need only include such reasonably available information
on the relevant matters as the applicant deems necessary to substantiate
its allegations of dumping, injury and causality, and not all information
available to the applicant:

"We note that the words 'such information as is reasonably
available to the applicant', indicate that, if information on certain
of the matters listed in sub-paragraphs (i) to (iv) is not reasonably
available to the applicant in any given case, then the applicant is
not obligated to include it in the application. It seems to us that the
'reasonably available' language was intended to avoid putting an
undue burden on the applicant to submit information which is not
reasonably available to it. It is not, in our view, intended to require an

557

¢ ¥Y31dVHD



Manual of OP for Trade Remedy Investigations

24.4.

applicant to submit all information that is reasonably available to it. Looking
at the purpose of the application, we are of the view that an application
need only include such reasonably available information on the relevant
matters as the applicant deems necessary to substantiate its allegations of
dumping, injury and causality. As the purpose of the application is to provide
an evidentiary basis for the initiation of the investigative process, it would
seem to us unnecessary to require an applicant to submit all information
reasonably available to it to substantiate its allegations. This is particularly
true where such information might be redundant or less reliable than,
information contained in the application. "

Further in Mexico — Corn Syrup, (DS-132) the Panel distinguished, for the

purposes of Article 5.2, between information and analysis:

24.5.

"Article 5.2 does not require an application to contain analysis, but rather
to contain information, in the sense of evidence, in support of allegations.
While we recognize that some analysis linking the information and the
allegations would be helpful in assessing the merits of an application,
we cannot read the text of Article 5.2 as requiring such an analysis in the
application itself."

PRODUCT UNDER CONSIDERATION & LIKE ARTICLES

In a WTO dispute EU — Footwear (China) (DS-405), the Panel has interpreted

Article 2.1

24.6.

24.7.

“The Panel stated that Article 2.1 does not contains requirements regarding
the methodology used to determine normal value, more specifically
reqarding the selection of the analogue country in investigations involving
non-market economy countries”.

In a WTO dispute US — Orange Juice (Brazil) (DS-382), the Panel has
interpreted the term “dumping”.

“The only permissible interpretation of the definition of 'dumping' contained
in Article 2.1 of the AD Agreement, is based on an understanding that
'‘dumping' can only be determined for the 'product as a whole' and not
individual transactions.”

In a WTO dispute £C — Salmon (Norway) (DS-337), the Panel has explained

the obligation on part of investigation authority with regards to the PUC.
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24.8.

“Articles 2.1 and 2.6 did not have to be interpreted to require an investigating
authority have defined the product under consideration to include only

7

products that are ‘like’ "

In a WTO dispute EC — Fasteners (China) (DS-397), the Panel has explained

the scope of Article 2.1 and 2.6 with regards to the PUC.

V.

24.9.

“The mere fact that a dumping determination is ultimately made with
respect to "a product" says nothing about the scope of that product. There
is certainly nothing in the text of Article 2.1 that can be understood to
require any consideration of 'likeness' in the scope of the exported product
investigated. "While Article 2.1 establishes that a dumping determination
is to be made for a single 'product under consideration', there is no
guidance for determining the parameters of that product, and certainly no
requirement of internal homogeneity of that product.”

DOMESTIC INDUSTRY STANDING

In a WTO dispute China — Broiler Products (DS-427), the Panel has

interpreted Article 4.1 of the AD Agreement.

“Panel held that there is no hierarchy between the two domestic industry
definitions provided for in Article 4.1. However, the Panel stressed that,
given the link between the definition of domestic industry and the
substantive provisions governing the injury determination, "the investigating
authority must establish total domestic production in the same manner it
would conduct any other aspect of the investigation, by actively seeking
out pertinent information and not remaining passive in the face of possible
shortcomings in the evidence submitted.”

24.10. In a WTO dispute Argentina — Poultry (DS-241), the Panel stated that the
term domestic industry should be interpreted in a specific manner. The following
was an observation of Panel:

“Article 4.1 provides that the term 'domestic industry' 'shall' be interpreted
in a specific manner. This imposes an express obligation on Members to
interpret the term 'domestic industry' in that specified manner. Thus, if a
Member were to interpret the term differently in the context of an anti-
dumping investigation, that Member would violate the obligation set forth
in Article 4.1".
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24.11. In a WTO dispute EC — Bed Linen (DS-141), the Panel defined “domestic
producer” as per Article 4.1.

“Article 4.1 of the Anti-Dumping Agreement defines the domestic industry
in terms of ‘domestic producers’ in the plural. Yet we consider it indisputable
that a single domestic producer may constitute the domestic industry under
the [Anti-Dumping] Agreement, and that the provisions concerning domestic
industry under Article 4 continue to apply in such a factual situation.”

24.12. In a WTO dispute Argentina — Poultry (DS-241), the Panel defined the
domestic industry in terms of the “total production” as:

“The word “major” is defined in the dictionary as "important, serious, or
significant” Accordingly, an interpretation that defines the domestic industry
in terms of domestic producers of an important, serious or significant
proportion of total domestic production is permissible. The panel stated
that the "domestic industry" refers to domestic producers whose collective
output constitutes the majority, that is, more than 50 percent, of domestic
total production.”

24.13. In a WTO Dispute EC — Fasteners (China) (DS-397), the Appellate Body
upheld the panel finding concerning exclusion of domestic producers who did
not make themselves known within the stipulated time period. The Appellate
Body upheld a Panel finding that the EU authorities (having invited all known
producers to come forward and indicate willingness to participate within 15
days after the notice of initiation of the investigation) did not violate Article4.1
by excluding from the definition of domestic industry those producers who did
not make themselves known within the 15-day deadline. The Appellate Body
observed following:

"given the multiple steps that must be carried out in an anti-dumping
investigation and the time constraint onan investigation, an investigating
authority must be allowed to set various deadlines to ensure an orderly
conduct of the investigation.”

24.14. In a WTO dispute China — Broiler Products (DS-427), the Panel has
interpreted domestic industry in terms of “total production”. The panel observed
the following:
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V.

24.15.

“In investigations where the domestic industry is defined on the basis
of producers representing a major proportion of total production, an
investigating authority will nevertheless have to assess the situation of
domestic producers outside the domestic industry definition in order to
understand "whether it is the impact of the subject imports that have
explanatory force for the changes in the various economic factors and
whether the strength of other domestic producers could be a possible
separate cause of injury to the defined 'domestic industry.”

PERIOD OF INVESTIGATION & INJURY INVESTIGATION PERIOD

The Appellate Body in Mexico — Anti-Dumping Duties on Rice (DS-295)

noted that having agreed with the Panel that more recent data was likely to provide
better indications about the current injury, the Appellate Body stated the following:

24.16.

"[A] gap of 15 months between the end of the period of investigation
and the initiation of the investigation, and another gap of almost three
years between the end of the period of investigation and the imposition
of the final anti-dumping duties, may raise real doubts about the existence
of a sufficiently relevant nexus between the data relating to the period of
investigation and current injury”.

In WTO dispute Guatemala — Cement Il (DS-156) the panel by stating the

following lines have explained that “data collection should be for at least three

years::

24.17.

“The Panel explained: "A recent recommendation of the Committee on
Anti-Dumping Practices calls on Members to use a data collection period of
at least three years. This recommendation reflects the common practice of
Members.”

In WTO dispute Mexico — Steel Pipes and Tubes (DS-331) the panel has in

the following case discussed that the more recent the data is, the more accurate the
results it gives: —

“The panel noted that the selection of the period of investigation by
an investigating authority was a critical element in the anti-dumping
investigative process. The Panel noted further that there were clear textual
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VL.

indications that anti-dumping measures could only be imposed to offset
dumping currently causing injury. The data on which such a determination
was made could be based on a past period, although given that "historical"
data was being used to draw conclusions about the current situation it was
likely that more recent data would be "inherently more relevant and thus
especially important to the investigation.”

INITIATION, NOTIFICATION & COMMUNICATION

24.18. In WTO Dispute Mexico — Steel Pipes and Tubes (DS-331) the panel has
explained the importance of evidence in initiating the process of investigation in the
following manner—

“Article 5.3, read in light of Article 5.2, made it clear that there needed to
be sufficient evidence in the application on dumping, injury, and causation
in order to justify initiating an investigation:

"Although there is no express reference to evidence of "dumping" or "injury"
or "causation" in Article 5.3, evidence on the three elements necessary for
the imposition of an anti-dumping measure may be inferred into Article 5.3
by way of Article 5.2. In particular, Article 5.2 requires that the application
contain evidence on dumping, injury, and causation, and Article 5.3 requires
the investigating authority to satisfy itself as to the accuracy and adequacy
of 'the evidence provided in the application' to determine that that evidence
is sufficient to justify initiation. Thus, reading Article 5.3 in the context of
Article 5.2 makes clear that the evidence to which Article 5.3 refers is the
evidence in the application concerning dumping, injury and causation".

Pursuant to Article 12.1 of WTO Antidumping Agreement, the investigation
authority has to satisfy that there is sufficient evidence to justify the initiation
of an anti-dumping investigation pursuant to Article 5, the Member or
Members the products of which are subject to such investigation and other
interested parties known to the investigating authorities to have an interest
therein shall be notified and a public notice shall be given.

Further in terms of Article 12.1.1 of WTO Antidumping Agreement, A
public notice of the initiation of an investigation shall contain, or otherwise
make available through a separate report, adequate information on the
following:
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Vi

The name of the exporting country or countries and the product
involved;

The date of initiation of the investigation;
The basis on which dumping is alleged in the application,
A summary of the factors on which the allegation of injury is based;

The address to which representations by interested parties should be
directed;

The time-limits allowed to interested parties for making their views
known.

24.19. The WTO |jurisprudence reproduced below in Guatemala — Cement | (DS-
60), the Panel has determined what constitutes "sufficient evidence to justify the
initiation of an investigation" under Article 5.3 agreed with the view expressed in
US Softwood Lumber Il (DS-257) and concluded the following:

“The Panel in Guatemala — Cement | applied the standard of review set
out in Article 17.6(i), referring, in so doing, to the GATT Panel Report in
US - Softwood Lumber Il. The Panel also agreed with the view expressed
by the Panel in US — Softwood Lumber Il that "the quantum and quality of
the evidence required at the time of initiation is less than that required for a
preliminary, or final, determination of dumping, injury, and causation, made
after the investigation".

24.20. In a WTO dispute Thailand — H-Beams (DS122), the Panel has explained the
content of notification/public notice in the following manner-

“After receipt of a properly documented application and before proceeding
to initiate an investigation, the authorities shall notify the government of
the exporting Member concerned. The fact of the receipt of a properly
documented application would be an essential element of the contents of
the notification.”

24.21. In a WTO dispute Argentina — Poultry Anti-Dumping Duties (DS241), the
Panel has explained the obligation of a party with regards to the notification.

“Just by fulfilling the requirement to publish a notice of initiation of an
investigation, a Member has not fulfilled the obligation to notify. Article
12.1 clearly imposes two separate obligations, one to notify and another to
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24.22.

VIL.

24.23.

give public notice, and it considered that these separate obligations "must
both be fulfilled in any given investigation.”

WTO Panel in the dispute EC — Bed Linen observed:

“The only basis, in our view, on which a panel can determine whether a
Member's investigating authority has examined the accuracy and adequacy
of the information in the application is by reference to the determination
that examination is in aid of - the determination whether there is sufficient
evidence to justify initiation. That is, if the investigating authority properly
determined that there was sufficient evidence to justify initiation, that
determination can only have been made based on an examination of
the accuracy and adequacy of the information in the application, and
consideration of additional evidence (if any) before it.”

CONFIDENTIALITY:

In a WTO dispute Guatemala — Cement Il (DS-156), the Panel has explained

the two types of confidentiality.

24.24.

“The text of Article 6.5 distinquishes between two types of confidential
information: (1) ‘information which is by nature confidential', and (2)
information 'which is provided on a confidential basis'. Article 6.5 then
provides that the provision of confidential treatment is conditional on 'good
cause' being shown. As per Article 6.5, the requirement to show 'good
cause' appears to apply for both types of confidential information, such
that even information 'which is by nature confidential' cannot be afforded
confidential treatment unless 'good cause' has been shown.”

In a WTO dispute Korea — Certain Paper (DS-312), the Panel has interpreted

article 6.4 and 6.5 stating that the confidential information cannot be denied access
to by the party submitting that information.

“Article 6.4 precludes the Investigation Authority from disclosing
confidential information to the interested parties. However, that provision
cannot, possibly be interpreted to deny an interested party access to its own
confidential information. That is, confidentiality cannot be used as the basis
for denying access to information against the company, which submitted
the information. The notion of confidentiality, as elaborated upon in Article
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6.5 of the Agreement, is about preserving confidentiality of information
that concerns one interested party vis-a-vis the other interested parties.”

24.25. In a WTO dispute EC — Fasteners (China) (DS-397), the Appellate Body
has explained the duty on part of investigating authority to keep any sensitive
information as confidential, given by any person if a good cause in this regard is
shown by the person for keeping such information as confidential.

“Article 6.5 does not limit the protection afforded to sensitive information
to the ‘interested parties' expressly listed under Article 6.11 of the Anti-
Dumping Agreement. The term 'parties to an investigation' refer to any
person who takes part or is implicated in the investigation. An investigating
authority is not relieved of its obligations under Article 6.5 merely because
a participant in the investigation does not appear on the list of 'interested
parties' in Article 6.11. Rather, once 'good cause' is shown, confidential
treatment of sensitive information must be afforded to any party who takes
part or is implicated in the investigation or in the provision of information to
an authority. Pursuant to Article 6.5 such parties include person’s supplying
information, persons from whom confidential information is acquired, and
parties to an investigation”.

24.26. In a WTO dispute Guatemala — Cement Il (DS-156), the Panel stated that
there is a violation of Article 6.5.1 by failing to require the domestic producer to
provide reasons why certain information could not be made public.

“Although Article 6.5.1 does not explicitly provide that 'the authorities shall
require' interested parties to provide a statement of the reasons as to why
summarization is not possible, any meaningful interpretation of Article 6.5.1
must impose such an obligation on the investigating authorities. Article
6.5.1 imposes an obligation on investigating authorities to require parties
that indicate that information is not susceptible of summary to provide a
statement of the reasons why summarization is not possible”.

24.27. In a WTO dispute Argentina — Ceramic Tiles (DS-189), the Panel
enunciated the conditions under which the investigating authorities may resort to
facts available:

“An investigating authority may disreqard the primary source information
and resort to the facts available only under the specific conditions, where a

party:
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(i) refuses access to necessary information;

(ii) otherwise fails to provide necessary information within a reasonable
period; or

(i) significantly impedes the investigation."

24.28. In a WTO dispute EU — Footwear (China) (DS-405), the Panel held that non-
confidential summary does not have to be in the same format in which confidential
information was presented to the investigating authority:

“Article 6.5.1 requires that non-confidential summaries of confidential
information must 'permit a reasonable understanding of the substance of
the information submitted in confidence'. Nothing in the text of the Article
6.5.1 requires that the summary of the confidential information must
correspond exactly to the format in which the information was requested
or provided on a confidential basis.”

VIII.  VERIFICATION

24.29 In Guatemala - Cement-ll (Panel Report, Guatemala - Definitive
Anti-dumping Measures on Grey Portland Cement from Mexico, WTO Doc. WT/
DS156/R - Oct. 24, 2000), the WTO Panel made following observation:

[Alnnex 1I(3) provides that all information which is ‘verifiable’, and
‘appropriately submitted so that it can be used in the investigation without
undue difficulties’, should be taken into account by the investigating
authority when determinations are made. In other words, ‘best information
available’ should not be used when information is ‘verifiable’, and when ‘it
can be used in the investigation without undue difficulties.

24.30. Further, with regard to when should a verification be undertaken, the WTO
Panel in EC — Salmon (Norway) noted the following:

“In our view, this [whether information is verifiable or not] must be a
conclusion reached on the basis of a case-by-case assessment of the
particular facts at issue, including not only the nature of the information
submitted but also the steps, if any, taken by the investigating authority to
assess the accuracy and reliability of the information.”

24.31. The Panel in Argentina — Ceramic Tiles, (DS-189) indicated in a footnote
that, although a common practice, there is no requirement to carry out on-the-spot
verifications:
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“There does not exist a requirement in the Agreement to carry out
investigations in the territory of other Members for verification purposes.
Article 6.7 of the AD Agreement merely provides for this possibility. While
such on-site verification visits are common practice, the Agreement does not
say that this is the only way or even the preferred way for an investigating
authority to fulfil its obligation under Article 6.6 to satisfy itself as to the
accuracy of the information supplied by interested parties on which its
findings are based."

24.32. The Panel in EC — Tube or Pipe Fittings, rejected the argument that Article
2.4 required the investigating authority to base the adjustment on a visual/physical
inspection of the working activities and practices in the packaging area at the
company's premises. The Panel stated that it viewed verification as an essentially
"documentary" exercise that may be supplemented by an actual on-site visit,
which is not mandated by the Agreement. According to the Panel, "[a]n essentially
documentary approach to verification — which focuses upon documented support
for claims for adjustment — seems to us to be entirely consistent with the nature of
an anti-dumping investigation. (Article 6.7 of the Anti-Dumping Agreement, which
deals with verification visits, states that "authorities shall make the results of any
such investigations available, or shall provide disclosure thereof ... to the firms to
which they pertain and may make such results available to the applicants.” This
supports our view that the nature of verification exercise is primarily documentary)

IX. NON INJURIOUS PRICE

24.33. In Specific the Agreement on Anti-dumping does not discuss Non- injurious
Price. It only determines the principle of Lesser Duty Rule. i.e. Article 9 provides:

“...It is desirable that the imposition be permissive in the territory of all
Members, and that the duty be less than the margin if such lesser duty
would be adequate to remove the injury to the domestic industry”.

24.34. Panel Report, EC — Salmon (Norway), para. 7.727, the panel found that the
investigating authority did not act consistently with the obligation in Article 9.2 to
ensure duties were collected in the "appropriate amounts":

"We recall that the MIPS established by the investigating authority were
based on the 'non-injurious' MIPs, because these were found to be lower
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X.

than the "non-dumped" MIPs. To the extent that we have found that the
'non-dumped"' MIPs calculated by the investigating authority were greater
than the relevant normal values, greater than what they should have been or
derived through the application of a flawed methodology, the investigating
authority's finding that the 'non-injurious' MIPs were less than the 'non-
dumped"' MIPs rested on a flawed factual basis. Thus, in imposing the MIPs
on the investigated parties at the level of the 'non-injurious' MIPs, the
investigating authority did not act consistently with the obligation to ensure
that antidumping duties must be collected in the 'appropriate amounts',
within the meaning of Article 9.2 of the AD Agreement."

INJURY MARGIN

24.35. In WTO Dispute EU — Footwear (China) (DS-405) the panel has laid down
the following-

“while Article 9.1 clarifies that WTO Members may choose to impose
anti-dumping duties at levels below the margin of dumping, neither this
provision nor Article 3.1 of the Agreement prescribes the basis on which the
lesser duty level will be calculated: "We agree with the European Union, and
'of a duty at a level adequate to remove the injury is clearly contemplated by
Article 9.1, this does not limit the basis on which an investigating authority
may choose to apply a duty less than the full amount of the margin of
dumping. Even assuming that, as in this case, an investigating authority's
stated basis for application of a lesser duty is to impose a duty at a level
adequate to 'eliminate the material injury to the industry caused by the
dumped imports without exceeding the dumping margins”.

24.36. In WTO Dispute China — GOES (DS-414): The first paragraph of Article
3 is an ‘overarching provision’ on the determination of injury and causation,
while the subsequent paragraphs of Article 3 stipulate, in detail, an investigating
authority’s obligations in determining the injury to the domestic industry caused by
dumping.

XI.

INJURY ANALYSIS

24.37. In a WTO dispute Thailand — H-Beams (DS-122), the Appellate Body has
interpreted Article 3 in the following manner-
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“Article 3 as a whole deals with obligations of Members with respect to
the determination of injury. Article 3.1 is an overarching provision that
sets forth a Member's fundamental, substantive obligation in this respect.
Article 3.1 informs the more detailed obligations in succeeding paragraphs.
These obligations concern the determination of the volume of dumped
imports, and their effect on prices (Article 3.2), investigations of imports
from more than one country (Article 3.3), the impact of dumped imports
on the domestic industry (Article 3.4), causality between dumped imports
and injury (Article 3.5), the assessment of the domestic production
of the like product (Article 3.6), and the determination of the threat of
material injury (Articles 3.7 and 3.8). The focus of Article 3 is thus on
substantive obligations that a Member must fulfil in making an injury
determination”.

24.38. In a WTO dispute Egypt — Steel Rebar (DS-211), the Panel confirmed the role
of Article 3.1 and explained the relationship between paragraph 5 and paragraphs
2 and 4 of Article 3.

“It is clear that Article 3.1 provides overarching general quidance as to the
nature of the injury investigation and analysis that must be conducted by an
investigating authority. Article 3.5 makes clear, through its cross-references,
that Articles 3.2 and 3.4 are the provisions containing the specific guidance
of the AD Agreement on the examination of the volume and price effects of
the dumped imports, and of the consequent impact of the imports on the
domestic industry, respectively....”

24.39. In a WTO dispute Egypt — Steel Rebar (DS-211), Turkey claimed that because
the period of investigation for dumping ended on 31 December 1998, and most
of the injury found by the investigating authorities occurred in the first quarter of
1999, the investigating authorities had failed to demonstrate that dumping and
injury occurred at the same point in time and that there was a link between the
imports that were specifically found to be dumped and the injury found, violating
Articles 3.5 and 3.1.

“The Panel disagreed and stated that-"[N]either of the articles cited in this
claim [Articles 3.1 and 3.5], nor any other provision of the AD Agreement,
contains any specific rule as to the time periods to be covered by the injury
or dumping investigations, or any overlap of those time periods. In fact, the
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only provisions that provide quidance as to how the price effects and effects
on the domestic industry of the dumped imports are to be gauged are
Articles 3.2 and Article 3.4. Neither of these provisions specifies particular
time periods for these analyses...”

24.40. In a WTO dispute Argentina — Poultry Anti-Dumping Duties (DS-241),
the Panel rejected the argument that the periods of review used for the separate
dumping and injury determination must end at the same time.

"There is nothing in the AD Agreement to suggest that the periods of
review for dumping and injury must necessarily end at the same point in
time. Indeed, since there may be a time-lag between the entry of dumped
imports and the injury caused by them, it may not be appropriate to use
identical periods of review for the dumping and injury analyses in all cases.”

24.41. In a WTO dispute the US —-DRAMs (DS-296), the Panel has explained the
competent authorities duty with regards to the price effect as per Article 15.2:

"Article 15.2 of the SCM Agreement requires the competent authority to
analyse "the effect of the subsidized imports on [domestic] prices." In light
of the plain meaning of this text, the competent authority is only required
to examine the price effects of subsidized imports. It is not required to
also examine the price effects of non-subsidized imports, or pricing on a
combined brand basis. Such examinations would extend beyond the price
effects of subsidized imports, and therefore are not required by Article
15.27.

24.42. The Appellate Body in US-Hot Rolled Steel, explained the methodology for
carrying out the non-attribution analysis as follows:

“The non-attribution language in Article 3.5 of the Anti-Dumping Agreement
applies solely in situations where dumped imports and other known factors
are causing injury to the DI at the same time. In order that investigating
authorities, applying Article 3.5, are able to ensure that the injurious effects
of the other known factors are not "attributed" to dumped imports, they
must appropriately assess the injurious effects of those other factors.
Logically, such an assessment must involve separating and distinguishing
the injurious effects of the other factors from the injurious effects of the
dumped imports. If the injurious effects of the dumped imports are not
appropriately separated and distinguished from the injurious effects of the
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other factors, the authorities will be unable to conclude that the injury they
ascribe to dumped imports is actually caused by those imports, rather than
by the other factors. Thus, in the absence of such separation and distinction
of the different injurious effects, the investigating authorities would have no
rational basis to conclude that the dumped imports are indeed causing the
injury which, under the Anti-Dumping Agreement, justifies the imposition
of anti-dumping duties. We emphasize that the particular methods and
approaches by which WTO Members choose to carry out the process of
separating and distinquishing the injurious effects of dumped imports from
the injurious effects of the other known causal factors are not prescribed by
the Anti-Dumping Agreement. What the Agreement requires is simply that
the obligations in Article 3.5 be respected when a determination of injury is

”1

made™’.

24.43. In a WTO dispute EC — Countervailing Measures on DRAM Chips (DS-299),
the Panel interpreted Article 15.2 concerning the methodology to be adopted.

“The Panel in EC — Countervailing Measures on DRAM Chips considered
that Article 15.2 of the SCM Agreement does not set forth any particular
methodology for examining price undercutting, as long as the methodology
chosen is reasonable and objective. The Panel stated that "[i]t appears that
every methodology has its strengths and weaknesses, but that, in the
absence of any prescribed methodology in the SCM Agreement, as long as
the methodology used is not unreasonable, the Panel cannot find against
it.”

24.44. In a WTO dispute China — Autos (DS-342), the Panel explained that as
per Article 3.2 [of the Anti-Dumping Agreement] and Article 15.2 [of the
SCM Agreement] there lies no responsibility on the investigation authority
to adopt a specific methodology for analyzing the effects of the dumped/
subsidized imports on the domestic industry prices.

“The Panel in China — Autos noted that "neither Article 3.2 [of the Anti-
Dumping Agreement] nor Article 15.2 [of the SCM Agreement] impose a
specific methodology on an IA [Investigating Authority] in analysing the
effects of subject imports on domestic industry prices. Panels and the
Appellate Body have previously recognized the margin of discretion that
an IA has in choosing a methodology for such an analysis. However, this

! See Appellate Body Report, United States — Anti-Dumping Measures on Certain Hot-Rolled Steel Products from
Japan, (WTO Doc no. WTO/DS184/AB/R) adopted on 24 July 2001.
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discretion is not unlimited. On this basis, the Panel explained that: "Articles
3.2 and 15.2 are informed by the overarching obligation of Articles 3.1 and
15.1 that an IA undertake an 'objective examination' based on 'positive
evidence'. Further, the Appellate Body stated, in China — GOES, that in
addition to a 'consideration' of the existence of a type of price effect on
domestic prices, an IA's price effects analysis requires an IA to determine
whether subject imports have an 'explanatory force' for such price effect(s).
This calls upon an IA to examine the relationship between subject imports
and domestic prices, which cannot be done properly if the IA confines its
analysis to what is happening to domestic prices, without consideration of
subject imports and their prices. The Appellate Body observed that elements
relevant to a consideration of price undercutting may differ from those
relevant to a consideration of price depression or price suppression, such
that subject imports may still have a price depressing effect, even if they
do not significantly undercut domestic prices. In all cases, however, the IA
may not disregard evidence that calls into question the explanatory force of
subject imports on alleged price effects to domestic industry prices.”

24.45. In a WTO dispute China — Broiler Products (DS-427), the panel explained
the duty of an investigation authority to ensure that the products compared are
sufficiently similar while analyzing price effect.

“The Panel in China — Broiler Products held that, in the framework of
price undercutting, the investigating authority must ensure that the
"like products" compared are sufficiently similar: "Another fundamental
determining factor of the price is the physical characteristics of the product.
Articles 3.1/15.1 and 3.2/15.2 mandate an analysis of the effects of prices
on the domestic market of the 'like product'. Yet, in our view, ensuring
that the products being compared are 'like products' will not always suffice
to ensure price comparability. Where the products under investigation
are not homogenous, and where various models command significantly
different prices, the investigating authority must ensure that the product
compared on both sides of the comparison are sufficiently similar such that
the resulting price difference is informative of the 'price undercutting', if
any, by the imported products. For this reason, for the price undercutting
analysis to comply with Articles 3.1/15.1 and 3.2/15.2 may well require
the investigating authority to perform its price comparison at the level of
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product models. In a situation in which it performs a price comparison
on the basis of a 'basket' of products or sales transactions, the authority
must ensure that the groups of products or transactions compared on both
sides of the equation are sufficiently similar so that any price differential
can reasonably be said to result from 'price undercutting' and not merely
from differences in the composition of the two baskets being compared.
Alternatively, the authority must make adjustments to control and adjust for
relevant differences in the physical or other characteristics of the product.”

24.46. In a WTO dispute US — Hot-Rolled Steel (DS-184), the Appellate Body
interpreted "the term 'positive evidence as follows:

“Positive Evidence relates to the quality of the evidence that authorities may
rely upon in making a determination." It further explained that "[t]he word
'positive'’ means, that the evidence must be of an affirmative, objective and
verifiable character, and that it must be credible.”

24.47. In a WTO dispute Mexico — Anti-Dumping Duties on Rice (DS-295), the
Appellate Body observed that assumptions by an investigating authority should be
based on positive evidence.

“An investigating authority enjoys certain discretion in adopting a
methodology to quide its injury analysis. Within the bounds of this
discretion, it may be expected that an investigating authority might
have to rely on reasonable assumptions or draw inferences. In doing so,
however, the investigating authority must ensure that its determinations are
based on "positive evidence". Thus, when, in an investigating authority's
methodology, a determination rests upon assumptions, these assumptions
should be derived as reasonable inferences from a credible basis of facts,
and should be sufficiently explained so that their objectivity and credibility
can be verified.”

24.48. In a WTO dispute US — Hot-Rolled Steel (DS-184), the Appellate Body laid
down that Article 3.5 imposes certain requirements on the investigating authorities
when performing a causation analysis

“This provision requires investigating authorities, as part of their causation
analysis, first, to examine all ‘known factors', 'other than dumped imports',
which are causing injury to the domestic industry 'at the same time' as
dumped imports. Second, investigating authorities must ensure that injuries
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which are caused to the domestic industry by known factors, other than
dumped imports, are not ‘attributed to the dumped imports.”

24.49. In a WTO dispute China — X-Ray Equipment (DS-425), the Panel analyzed
the correlation between dumped imports and injury.

XIL.

"The Panel acknowledges that an overall correlation between dumped
imports and injury to the domestic industry may support a finding of
causation. However, such a coincidence analysis is not dispositive of the
causation question, causation and correlation are two distinct concepts. In
the circumstances of this case, even accepting China's position that the
domestic industry experienced injury as the dumped imports entered the
market at large volumes and low (albeit increasing) prices, in the Panel's
view, the causation question is not resolved by such a general finding of
coincidence. Rather, we consider that MOFCOM was required to conduct a
more detailed analysis. In our view, MOFCOM's analysis was not adequate,
due to its failure to explain why the prices of the domestic scanners could
not rise at least to the level of the dumped imports in 2008, in circumstances
where MOFCOM found no other causes of injury apart from the dumped
imports. Consequently, the Panel concludes that MOFCOM did not provide
a reasoned and adequate explanation regarding how the dumped imports
caused price suppression in the domestic industry, particularly in 2008
when the prices of the dumped imports were above those of the domestic
industry. For this reason, the Panel is of the view that the MOFCOM did
not conduct an objective examination of the evidence and concludes that
China acted inconsistently with Articles 3.1 and 3.5 of the Anti-Dumping
Agreement."

DETERMINATION OF NET EXPORT PRICE

24.50. In EC — Tube or Pipe Fittings, (DS-219) the Appellate Body rejected Brazil's
argument that the investigating authority was obliged to base its export price
determination on data relating to only that part of the period of investigation
(POI) that followed a steep devaluation of the Brazilian currency. According to the
Appellate Body, “certain anomalous results would flow from Brazil's assertion that
when a major change, such as in this case a steep and lasting devaluation, occurs
at a late stage of the POI, the dumping determination should be confined to and
based on the data following that major change. If such a change were to take place
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at the very end of the POI, Brazil's approach would imply that the determination
would have to be based on the data of a very short period." The Appellate Body,
pointing out that there could also be a revaluation late in the POI, considered as
follows:

"Permitting such discretionary selection of data from a period of time within
the POl would defeat the objectives underlying investigating authorities'
reliance on a POI for the purposes of a dumping determination. As the Panel
correctly noted, the POl ‘form[s] the basis for an objective and unbiased
determination by the investigating authority.' Like the Panel and the parties
to this dispute, we understand a POI to provide data collected over a
sustained period of time, which period can allow the investigating authority
to make a dumping determination that is less likely to be subject to market
fluctuations or other vagaries that may distort a proper evaluation. We
agree with the Panel that the standardized reliance on a POI, although not
fixed in duration by the Anti-Dumping Agreement, assures the investigating
authority and exporters of 'a consistent and reasonable methodology for
determining present dumping', which anti-dumping duties are intended to
offset. In contrast to this consistency and reliability, Brazil's approach would
introduce a significant level of subjectivity on the part of the investigating
authority to determine when data from a subset of the POl may be a
reliable indicator of an exporter's future pricing behaviour. As the European
Communities points out, the 'broad judgmental role' accorded investigating
authorities by Brazil's approach is not consistent with the detailed nature
of the rules and obligations of the Anti-Dumping Agreement governing
various aspects of the dumping determination."

24.51. The same Report found that "the Anti-Dumping Agreement takes into
account the possibility of such major changes occurring at a late stage of the POI,
or even after the POI, not by allowing investigating authorities to pick and choose a
subset of data or sub-periods of a POl according to their subjective considerations,
but by review mechanisms."

Xlll.  NORMAL VALUE DETERMINATION

24.52. In a WTO dispute US — Hot-Rolled Steel (DS-184), the Appellate Body
mentioned the conditions for sale transactions to be used for the calculation of
normal vale.

575



Manual of OP for Trade Remedy Investigations

"[tlhe text of Article 2.1 expressly imposes four conditions on sales
transactions in order that they may be used to calculate normal value:-

(i) the sale must be "in the ordinary course of trade";
(ii) it must be of the "like product";

(iii) the product must be "destined for consumption in the exporting
country", and,

(iv) the price must be "comparable".

24.53. In a WTO dispute US — Qil Country Tubular Goods Sunset Reviews (Article
21.5 - Argentina) (DS-268), the Panel interpreted Article 2.1 of the Anti-Dumping
Agreement.

"As Article 2.1 makes clear, the starting point for normal value is 'the
comparable price, in the ordinary course of trade' for the like product when
destined for consumption in the exporting country. Thus, the concept of
dumping is, in the first instance, a comparison of home market and export
prices. Only in the circumstances set forth in Article 2.2 may an investigating
authority look to alternative bases to home market prices, such as costs,
when determining normal value.”

24.54. In a WTO Dispute US — Hot-Rolled Steel (DS184), the Appellate Body
interpreted Article 2.1 of the Anti-Dumping Agreement.

“Article 2.1 requires investigating authorities to exclude sales not made ‘in
the ordinary course of trade’, from the calculation of normal value, precisely
to ensure that normal value is, indeed, the ‘normal’ price of the like product,
in the home market of the exporter. However, where the exclusion of such
below-cost sales results in a level of sales that is too low to permit a proper
comparison with export price, an alternative method of calculation may be
used”.

24.55. In a WTO Dispute US — Hot-Rolled Steel (DS-184), the US authorities, in
calculating the normal value, discarded certain sales by exporters to their affiliates
because these sales were not "in the ordinary course of trade", and replaced the
discarded sales with downstream sales of the product, transacted between the
affiliate and the first independent buyer, which had been made "in the ordinary
course of trade". Japan objected to the use of these sales in calculating the normal
value, arguing that it is implicit in Article 2.1 that a sales transaction may only be
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used to calculate normal value if the exporter is the seller. The Appellate Body
reversed the Panel finding and stated the following:-

"The text of Article 2.1 is, however, silent as to who the parties to relevant
sales transactions should be. Thus, Article 2.1 does not expressly mandate
that the sale be made by the exporter for whom a margin of dumping is
being calculated. Nor does Article 2.1 expressly preclude that relevant sales
transactions might be made downstream, between affiliates of the exporter
and independent buyers. If all of the explicit conditions in Article 2.1 of
the Anti-Dumping Agreement are satisfied, the identity of the seller of the
'like product' is not a ground for precluding the use of a downstream sales
transaction when calculating normal value. In short, there seems to be no
reason to read into Article 2.1 an additional condition that is not expressed.

This interpretation does not suggest that the identity of the seller is
irrelevant in calculating normal value under Article 2.1 of the Anti-Dumping
Agreement. However, to ensure that prices are 'comparable', the Anti-
Dumping Agreement provides a mechanism, in Article 2.4, which allows
investigating authorities to take full account of the fact, as appropriate, that
a relevant sale was not made by the exporter or producer itself, but was
made by another part.

The use of downstream sales prices may necessitate the provision of
appropriate ‘allowances’, under Article 2.4, which take into account any
differences demonstrated to affect price comparability. We will explore this
issue further below.”

24.56. In a WTO Dispute US — Hot-Rolled Steel (DS184), the Appellate Body stated
in making a “fair comparison” the mandate given in Article 2.4 needs to be followed
by the investigation authority.

“Article 2.4 mandates that due account be taken of ‘differences which
affect price comparability’, such as differences in the ‘levels of trade’ at
which normal value and the export price are calculated.”

24.57. In a WTO Dispute EU — Footwear (China) (DS-405), the Panel explained

about the methodology for determination of normal value.

“Article 2.1 contains no requirements regarding the methodology used to
determine normal value, more specifically regarding the selection of the
analogue country in investigations involving non-market economy countries.
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Nothing in Article 2.4 suggests that the fair comparison requirement
provides guidance with respect to the determination of the component
elements of the comparison to be made, that is, normal value and export
price. Indeed, itis clear that the requirement to make a fair comparison in
Article 2.4 logically presupposes that normal value and export price, the
elements to be compared, have already been established.”

24.58. In a WTO Dispute Argentina — Poultry Anti-Dumping Duties (DS-241), the
Panel rejected Brazil's claim that an investigation cannot be initiated based on an
application including only normal value data related to sales in one city.

"It is sufficient for an investigating authority to base its decision to
initiate on evidence concerning domestic sales in a major market of
the exporting country subject to the investigation, without necessarily
having data for sales throughout that country".

24.59. In a WTO Dispute US — OCTG (Korea) (DS488), the panel explained how the
low volume of sales are relevant for construction of normal value.

“Under Article 2.2, upon the identification of low-volume sales, an
investigating authority is required to either construct normal value or use
third-country export prices as normal value. Therefore, the identification
of low-volume sales serves as a trigger for an investigating authority to use
an alternative to the price of those sales for normal value determination
but not necessarily to exclude the components of the price pertaining to
those sales from that determination. If an investigating authority opts
to construct a normal value, nothing in Article 2.2 sugqgests that it is
required to, or may, exclude data derived from the rejected low-volume
sales from that construction.

Article 2.2.2 requires that only sales that are in the ordinary course of trade
be used as a basis for CV profit determination. Thus, only data from such
sales, even if in low volumes, can be used in constructing normal value.
Therefore, what is discarded for normal value determination under
Article 2.2 is the price of low-volume sales but what is accepted for
purposes of normal value construction under Article 2.2.2 is the amount
for profit and SG&A(selling, general and administrative costs) on those
low-volume sales that are in the ordinary course of trade.”
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24.60. In a WTO Dispute EC — Salmon (Norway) (DS-337), the investigating
authority in the European Communities applied a less-than-10 percent profitable
sales test. The Panel determined this was an impermissible means of determining
whether domestic sales were in the ordinary course of trade.

“The less-than-10 per cent profitable sales test was not a permissible
means of determining whether domestic sales were made outside of
the ordinary course of trade, and, as such, the investigating authority's
decision to disregard the profit margin data of three of the ten investigated
parties could not be justified under the terms of Article 2.2.2."

The justifications the EC advances for the less-than-10 per cent profitable
sales test is that it provides a 'complement to the less-then-20 per cent un
profitable rule' that is set out in footnote 5 to Article 2.2.1, and thereby
‘helps to achieve the goal of even-handedness that was identified by the
Appellate Body'. In making this statement, the EC wanted to suggest
that the application of Article 2.2.1 may result in findings that are
not 'even-handed' and 'fair to all parties affected by an anti-dumping
investigation'. By agreeing to the rules in footnote 5, it is evident that
the drafters of the AD Agreement recognised that @ minimum volume
of below-cost sales is not incompatible with sales being made in the
ordinary course of trade. As such, the result achieved through the
operation of footnote 5 is, in and of itself, fair and even-handed, and
therefore does not require the application of any complementary rule to
ensure that normal value is appropriately calculated. "

24.61. In a WTO Dispute Korea — Certain Paper (DS-312), the Panel accepted that
the KTC's decision to disregard the domestic sales data submitted by Indah Kiat and
Pindo Deli was not WTO-inconsistent because those data were not verifiable.

“It follows that the KTC could not possibly carry out the determinations set
out under Article 2.2 of the Agreement before resorting to constructed
normal value for Indah Kiat and Pindo Deli. We therefore conclude that
the KTC did not act inconsistently with Article 2.2 in basing its normal
value determination on constructed value under Article 2.2 for these
two companies and reject Indonesia's claim”

24.62. In a WTO Dispute EC — Tube or Pipe Fittings (DS-219), the Appellate Body
explained upon the data to be used for the construction of normal value.
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XIV.

“It is "significant that Article 2.2.2 specifies the data to be used by an
investigating authority when constructing normal value. The text of that
provision excludes actual data outside the ordinary course of trade, but
does not exclude data from low-volume sales. The negotiators' express
reference to sales outside the ordinary course of trade and to low-volume
sales in Article 2.2, and the omission of a reference to low-volume sales
in the chapeau of Article 2.2.2, confirms our view that low-volume sales
are not excluded from the chapeau of Article 2.2.2 for the calculation
of SG&A profits. "Thus, the Appellate Body found that in cases where
low-volume sales are in the ordinary course of trade, an investigating
authority does not act inconsistently with the chapeau of Article 2.2.2
by including actual data from those sales to derive SG&A and profits for
the construction of normal value.”

DETERMINATION OF DUMPING MARGIN

24.63. In a WTO dispute US-Zeroing (Japan) (DS-322), the Appellate Body stated
that the anti-dumping duty collected shall not exceed the dumping margin:

“Under any system of duty collection, the margin of dumping established
in accordance with Article 2 operates as a ceiling for the amount of anti-
dumping duties that could be collected in respect of the sales made by
an exporter. To the extent that duties are paid by an importer, it is open
to that importer to claim a refund if such a ceiling is exceeded. Similarly,
under its retrospective system of duty collection, the United States is free
to assess duty liability on a transaction-specific basis, but the total amount
of anti-dumping duties that are levied must not exceed the exporters or
foreign producers “margins of dumping”. In case the ceiling is exceeded,
the Agreement provides for a refund obligation.”

24.64. In a WTO dispute US-Zeroing (EC) (DS-294), the Appellate Body stated DSU
places retrospective and prospective duty collection systems on an "equal footing”.

“The Agreement lays down the ‘margin of dumping’ as the ceiling
for collection of duties regardless of whether the duties are assessed
‘retrospectively’ or ‘prospectively”.

24.65. In a WTO dispute US — Hot-Rolled Steel (DS-184), the Appellate Body
defined the term “margin”:
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“The word 'margins’, which appears in Article 2.4.2 of the AD Agreement,
has been interpreted in European Communities — Bed Linen. The Panel
found, in that dispute, that "margins" means the individual margin of
dumping determined for each of the investigated exporters and producers
of the product under investigation, for that particular product. This margin
reflects a comparison that is based upon examination of all of the relevant
home market and export market transactions. There is no reason in Article
9.4, to interpret the word 'margins' differently from the meaning it has in
Article 2.4.2."

24.66. In a WTO dispute US — Stainless Steel (Mexico) (DS-344) the Appellate Body
ruled that zeroing is unacceptable under Article 9.3.

"A proper determination as to whether an exporter is dumping or not
can only be made on the basis of an examination of the exporter's pricing
behaviour as reflected in all of its transactions over a period of time.... the
determination of dumping with respect to an exporter is properly made not
at the level of individual export transactions, but on the basis of the totality
of an exporter's transactions of the subject merchandise over the period of
investigation. "

24.67. In a WTO dispute US — Hot-Rolled Steel (DS-184), the Appellate Body
mentioned the duty of the investigation authority while calculating the margin of
dumping

“The investigating authorities: (1) must not include in this weighted average
calculation any dumping margins that are de minimis, zero or based on the
“facts available’; and (2) must calculate an individual margin for any exporter
or producer who provides the necessary information during the course of
the investigation.

Article 9.4 does not prescribe any method that WTO Members must use
to establish the ‘all others’ rate that is actually applied to exporters or
producers that are not investigated. Rather, Article 9.4 simply identifies a
maximum limit, or ceiling, which investigating authorities ‘shall not exceed’
in establishing an ‘all others’ rate. Subparagraph (i) of Article 9.4 states the
general rule that the relevant ceiling is to be established by calculating a
'weighted average margin of dumping established' with respect to those
exporters or producers who were investigated.”
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24.68. In a WTO dispute EC — Fasteners (DS-397), the Appellate Body stated that
“Sampling” is the only exception to the determination of individual dumping
margins that is expressly provided for in Article 6.10.

XV.

“The second sentence of Article 6.10 allows investigating authorities to
depart from the obligation to determine individual dumping margins in cases
where the number of exporters, producers, importers, or types of products
is so large as to make such determinations impracticable. In such cases, the
authorities may limit their examination either: (i) to a reasonable number of
interested parties or products by using samples, which are statistically valid;
or (i) to the largest percentage of the volume of exports from the country
in question that can reasonably be investigated. This limited examination is
generally referred to as "sampling", even where a statistically valid sample is
not used but the second alternative for limiting the examination is used.”

ORAL HEARING

24.69. In a WTO Dispute Guatemala — Cement Il (DS-156), Mexico argued that
because Guatemala's authority extended the period of investigation during the
investigation procedure and did not respond to requests for information from a
Mexican producer concerning the extension, the Mexican producer was not given
an opportunity to comment on the applicant's request for extension of the period
of investigation contrary to Article 6.2.

24.70. The Panel, agreed with this argument, interpreted the first sentence of
Article 6.2 as a fundamental due process procedure:

“Article 6.2 of the AD Agreement is a fundamental due process
provision. When a request for an extension of the POl comes from one
interested party, due process requires that the investigating authority
seeks the views of other interested parties before acting on that request.
Failure to respect the requirements of due process would conflict with
the requirement to provide interested parties with 'a full opportunity
for the defence of their interests', consistent with Article 6.2. Clearly, an
interested party is not able to defend its interests if it is prevented from
commenting on requests made by other interested parties in pursuit of
their interests. In the present case, the POl was extended pursuant to
a request from Cementos Progreso without seeking the views of other
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interested parties in respect of that request, hence the Ministry failed
to provide Cruz Azul with ‘a full opportunity for the defence of [its]
interests', contrary to Guatemala's obligations under Article 6.2 of the
AD Agreement.”

24.71. In a WTO Dispute Guatemala — Cement Il (DS-156), the Panel rejected
Mexico's claim that Guatemala's authority was in violation of Articles 6.1, 6.2 and
6.9 by changing its injury determination from a preliminary determination of threat
of material injury to a final determination of actual material injury during the course
of the investigation, without informing the Mexican producer of that change, and
without giving the producer a full and ample opportunity to defend itself.

"As for Article 6.2, we note that the first sentence of that provision is very
general in nature. We are unable to interpret such a general sentence
in a way that would impose a specific obligation on investigating
authorities to inform interested parties of the legal basis for its final
determination on injury during the course of an investigation, when the
express wording of Article 12.2 only imposes such a specific obligation
on investigating authorities at the end of the investigation. "

24.72. In a WTO Dispute Egypt — Steel Rebar (DS211), the Panel emphasized
the liability of investigation authority to Article 6.2 of the Anti-Dumping
Agreement.

“The language of Article 6.2 creates an obligation on the [investigating
authorities] to provide opportunities for interested parties to defend their
interests." The Panel further considered that the "[flailure by respondents
to take the initiative to defend their own interests in an investigation
cannot be equated, through WTO dispute settlement, with failure by an
investigating authority to provide opportunities for interested parties to
defend their interests".

24.73. In a WTO Dispute EU — Footwear (China) (DS-405), the panel elaborated on
the right of an interested party to be heard.

"While interested parties must be provided with liberal opportunities to
defend their interests, this right does not entitle them to participate in
the investigation as and when they choose".
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24.74. In a WTO Dispute China — Broiler Products (Article 21.5 — US) (DS-427), the
Panel explained what constitutes “information”.

“An investigating authority's request for information from an interested
party constitutes "information" within the meaning of Article 6.4, even
if made orally.”

24.75. In a WTO Dispute EU — Footwear (China) (DS-405), the panel laid the
following analysis:-

"Article 6.2 does not establish any specific obligations with respect to
disclosure of or access to information. Certainly, one can posit that any
failure to provide information to interested parties means that certain
arguments may not be made. This does not, however, mean that any
failure in this regard establishes a violation of Article 6.2. It would be
inappropriate to impose on investigating authorities a standard of
perfection in the conduct of investigations.”

24.76. In a WTO Dispute EU — Footwear (China) (DS-405), the panel explained
the relationship between Article 6.2 and other paragraphs of Article 6 of the Anti-
Dumping Agreement.

“There is nothing in the text of Article 6.2 that would require investigating
authorities to actively disclose information to interested parties.
Indeed, there is nothing specific in the text of Article 6.2 that relates to
‘information" at all. The only specific proscription concerning the 'full
opportunity' for parties' defence of their interests is the obligation for
investigating authorities to, on request, provide opportunities for parties
to meet other parties with adverse interests. It is clear that the obligation
to provide for such meetings does not exhaust the scope of parties' rights
under Article 6.2. However, while a 'full opportunity' for the defence of
a party's interests may well include, conceptually, the notion of access to
information, the more specific provisions of Article 6, including Articles
6.1.2, 6.4, and 6.9, establish the obligations on investigating authorities
in this regard. Article 6.2 does not add anything specific to the obligations
on investigating authorities with respect to interested parties' ability to
see or receive information in the hands of the investigating authorities
established in other provisions of Article 6. Thus, while a failure to
comply with one of the more specific provisions of Article 6 concerning
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XVLI.

24.77.

24.78.

access to or disclosure of information may establish a violation of Article
6.2, we find it difficult to imagine a situation where the more specific
provision is complied with, but Article 6.2 is nonetheless violated as a
result of an investigating authority's actions in connection with access to
or disclosure of information to interested parties.”

DISCLOSURE STATEMENT AND FINAL FINDING:
In WTO Dispute Egypt — Steel Rebar (DS-211), the Panel emphasized that-

"The language of the provision at issue creates an obligation on the
[investigating authorities] to provide opportunities for interested parties to
defend their interests. "

In WTO Dispute Mexico - Olive Qil (DS-341), the Panel's view, with regard

to the obligation under Article 6.9 of the Anti-Dumping Agreement requires:

24.79.
noting

“The investigating authorities to disclose those facts underlying the
final findings and conclusions in respect of the essential elements that
must exist for the application of definitive anti-dumping duties.”

In WTO Dispute Argentina — Ceramic Tiles (DS189), the Panel, further to the
that Article 6.9 does not prescribe the manner in which the investigating

authority is to comply with the disclosure obligation provided some examples of
how investigating authorities may comply with this requirement:

"We agree with Argentina that the requirement to inform all interested
parties of the essential facts under consideration may be complied with in
a number of ways. Article 6.9 of the AD Agreement does not prescribe the
manner in which the authority is to comply with this disclosure obligation.
The requirement to disclose the 'essential facts under consideration' may
well be met, for example, by disclosing a specially prepared document
summarizing the essential facts under consideration by the investigating
authority or through the inclusion in the record of documents — such as
verification reports, a preliminary determination, or correspondence
exchanged between the investigating authorities and individual exporters
— which actually disclose to the interested parties the essential facts
which, being under consideration, are anticipated by the authorities as
being those which will form the basis for the decision whether to apply
definitive measures. This view is based on our understanding that Article 6.9
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anticipates that a final determination will be made and that the authorities
have identified and is considering the essential facts on which that decision
is to be made. Under Article 6.9, these facts must be disclosed so that
parties can defend their interests, for example by commenting on the
completeness of the essential facts under consideration. "

24.80. In WTO Dispute China — Broiler Products (DS-427) (Article 21.5 — US) the
Panel noted that:

"Article 6.9 does not set out rules or any guidance on how all interested
parties are to be informed of the essential facts. In these circumstances, the
investigating authority has a large margin of discretion. "

24.81. In WTO Dispute EC - Salmon  (Norway) (DS337) the Panel correctly
analyzed:-

“The disclosure must "provide the interested parties with the necessary
information to enable them to comment on the completeness and
correctness of the facts being considered by the investigating authority,
provide additional information or correct perceived errors, and
comment on or make arguments as to the proper interpretation of those
facts".

24.82. In WTO Dispute EC — Salmon (Norway) (DS337) the Panel noted that a
change in outcome did not trigger a requirement for any additional disclosure
under Article 6.9:

"How an investigating authority undertakes to disclose the essential facts
does not change the nature of the obligations under Article 6.9. The second
sentence of Article 6.9 makes clear that the disclosure of essential facts
must be in sufficient time to allow parties to defend their interests”.

24.83. In WTO Dispute Argentina — Poultry Anti-Dumping Duties (DS-241) the
Panel with regard to Article 6.9 stated that-

“In an anti-dumping investigation, the essential elements include the
existence of dumping injury and causation. We agree with those panels
that have noted the disclosure obligation does not apply to the reasoning of
the investigating authorities, but rather to the "essential facts" underlying
the reasoning.”
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24.84. In WTO Dispute Guatemala — Cement Il (DS-156) stated the following
regarding disclosure statement:

“The Panel having found that Guatemala's failure to disclose the "essential
facts" forming the basis of its final determination was in violation of Article
6. 9- ”

24.85. The interested parties submit their response to the disclosure and the
final position of the Authority taken therein. The Authority examines these final
submissions of the parties and comes out with final findings.

24.86. The Article 5.8 on Anti-Dumping Agreement, prescribes the criteria how an
application under Anti-Dumping Agreement shall be rejected and an investigation
shall be terminated promptly as soon as the authorities concerned are satisfied that
there is not sufficient evidence of either dumping or of injury to justify proceeding
with the case. There shall be immediate termination in cases where the authorities
determine that the margin of dumping is de minimis, or that the volume of dumped
imports, actual or potential, or the injury, is negligible. The margin of dumping
shall be considered to be de minimis if this margin is less than 2 percent, expressed
as a percentage of the export price. The volume of dumped imports shall normally
be regarded as negligible if the volume of dumped imports from a particular
country is found to account for less than 3 per cent of imports of the like product
in the importing Member, unless countries which individually account for less than
3 percent of the imports of the like product in the importing Member collectively
account for more than 7 percent of imports of the like product in the importing
Member.

“The Panel in Mexico — Corn Syrup (DS132) found that "Article 5.8 does
not impose additional substantive obligations beyond those in Article 5.3
on the authority in connection with the initiation of an investigation. That
is, if there is sufficient evidence to justify initiation under Article 5.3, there
is no violation of Article 5.8 in not rejecting the application." The Panel in
Mexico —Steel Pipes and Tubes made the same observation regarding the
relationship between Article 5.3 and Article 5.8.In Guatemala — Cement
I, the Panel rejected the argument that Article 5.8 applies only after an
investigation is initiated, stating: "“[l[f the drafters intended that Article
5.8 apply only after initiation, the reference to promptly terminating
an investigation would have sufficed. By referring to the rejection of an
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application Article 5.8 addresses the situation where an application has
been received but an investigation has not yet been initiated. That the text
of Article 5.8 continues after the quoted section to describe situations in
which an initiated investigation should be terminated, does not support
Guatemala's argument that the whole of Article 5.8 applies only after the
investigation has been initiated".

24.87. How WTO jurisprudence defines "an immediate termination”. In Mexico
— Anti-Dumping Measures on Rice (DS-295), the Appellate Body, confirming the
Panel's finding, held that "the second sentence of Article 5.8 requires the immediate
termination of the investigation in respect of exporters for which an individual
margin of dumping of zero or de minimis is determined.

24.88. "The Appellate Body noted that" for the purposes of Article 5.8, there
is one investigation and not as many investigations as there are exporters
or foreign producers”, and that the Panel had made the point that Article 5.8
requires "immediate termination" of the investigation in respect of the individual
exporter or producer for which a zero or de minimis margin is established.. The
Appellate Body further explained: "The issuance of the order that establishes anti-
dumping duties—or the decision not to issue an order—is the ultimate step of
the 'investigation' contemplated in Article 5.8; in most cases, an investigation is
'terminated’ with the issuance of an order or a decision not to issue an order. Given
that the issuance of the order establishing antidumping duties necessarily occurs
after the final determination is made, the only way to terminate immediately an
investigation, in respect of producers or exporters for which a de minimis margin of
dumping is determined, is to exclude them from the scope of the order

XVII. REVIEW INVESTIGATIONS:

24.89. In WTO, Dispute US — DRAMS (DS-296) the panel described the requirement
in Article 11.3 and stated-

“The anti-dumping duties "shall remain in force only as long as and to the
extent necessary" to counteract injurious dumping, as "a general necessity
requirement.”

24.90. The Appellate Body in WTO Dispute US — Oil Country Tubular Goods Sunset
Reviews (DS-268) also viewed the continuation of an anti-dumping duty as "an
exception to the otherwise mandated expiry of the duty after five years".
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24.91. In WTO Dispute for assessing the essential character of the necessity
involved in the continuation of duty under Article 11.3, the Panel in the US — DRAMS
(DS-296) stated the following:

"We note that the necessity of the measure is a function of certain objective
conditions being in place, i.e. whether circumstances require continued
imposition of the anti-dumping duty. That being so such continued
imposition must, in our view, be essentially dependent on, and therefore
assignable to, a foundation of positive evidence that circumstances demand
it. In other words, the need for the continued imposition of the duty must
be demonstrable on the basis of the evidence adduced."

24.92. In WTO Dispute US — Corrosion-Resistant Steel Sunset Review (DS-244) the
Appellate Body reached the following general conclusions:

"This language in Article 11.3 makes clear that it envisages a process
combining both investigatory and adjudicatory aspects. In other words,
Article 11.3 assigns an active rather than a passive decision-making role to
the authorities. The word 'review' used in the article suggest that authorities
conducting a sunset review must act with an appropriate degree of diligence
and arrive at a reasoned conclusion on the basis of information gathered
as part of a process of reconsideration and examination. In view of the use
of the word 'likely" in Article 11.3, an affirmative likelihood determination
may be made only if the evidence demonstrates that dumping would be
probable if the duty were terminated—and not simply if the evidence
suggests that such a result might be possible or plausible."

24.93. The Appellate Body in a WTO Dispute US — Qil Country Tubular Goods
Sunset Reviews (DS-268) while giving a decision interpreted the text of Article 11.3
and stated:

"Article 11.3, on its face, does not mention, either explicitly or by way of
reference, any evidentiary standard that should or must apply to the self-
initiation of sunset reviews. Article 11.3 contemplates initiation of a sunset
review in two alternative ways, as is evident through the use of the word
'or'. Either the authorities make their determination in a review initiated 'on
their own initiative', or they make their determination in a review initiated
'upon a duly substantiated request made by or on behalf of the domestic
industry" ”.
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24.94. The Panel in EC — Tube or Pipe Fittings (DS-219) understood the "phrase
'where warranted' in Article 11.2 to denote circumstances furnishing good and
sufficient grounds for, or justifying, the self-initiation of a review-

“Where an investigating authority determines such circumstances to exist,
an investigating authority must self-initiate a review. Such a review, once
initiated, will examine whether continued imposition of the duty is necessary
to offset dumping, whether the dumping would be likely to continue or
recur, or both. This article therefore provides a review mechanism to ensure
that Members comply with the rule contained in Article 11.1."

24.95. In WTO Dispute US — Corrosion-Resistant Steel Sunset Review (DS-244) the
panel underlined the importance of the need for sufficient positive evidence on
which to base the likelihood determination:

"The requirement to make a 'determination' concerning likelihood,
therefore, precludes an investigating authority from simply assuming that
likelihood exists. In order to continue the imposition of the measure after
the expiry of the five-year application period, it is clear that the investigating
authority has to determine, based on positive evidence, that termination of
the duty is likely to lead to continuation or recurrence of dumping and injury.
An investigating authority must have a sufficient factual basis to allow it to
draw reasoned and adequate conclusions concerning the likelihood of such
continuation or recurrence. "

24.96. In WTO Dispute EU — Footwear (China) (DS-405) the Panel found that
dumping and injury if found would make the investigation strong and thus would
support the continuation of duty but also said that this could not be the sole basis
for extending the continuation of duty:

"In our view, a failure to examine relevant factors set out in the substantive
provisions of Article 3 in the determination of likelihood of continuation or
recurrence of injury could preclude an investigating authority from reaching
a 'reasoned conclusion', which would result in a violation of Article 11.3 of
the AD Agreement. However, we recall that a determination of injury under
Article 3 is not required under Article 11.3. Thus, we do not consider that
all factors relevant to an injury determination under Article 3 are necessarily
relevant to a determination of likelihood of continuation or recurrence of
injury under Article 11.3."
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24.97. The Panel in WTO Dispute US — Qil Country Tubular Goods Sunset Reviews
(DS-268) articulated further the freedom of an investigating authority to choose
its own methodology to determine the likelihood of continuation or recurrence of
dumping, cautioning that the investigating authority would nevertheless need to
act with an appropriate degree of diligence:

"Article 11.3 requires investigating authorities to terminate an anti-dumping
duty not later than five years from its imposition unless they determine in a
review initiated before then that dumping and injury are likely to continue
or recur should the duty be revoked. Article 11.3 does not, however, set
out a specific methodology for making such determinations. In principle,
therefore, investigating authorities are not restricted in the choice of
methodology they will follow in making their sunset determinations. In their
choice of methodology, however, the investigating authorities should have
regard to both "investigatory and adjudicatory aspects" of sunset reviews
and make forward-looking determinations on the basis of evidence relating
to the past. They must arrive at reasoned conclusions on the basis of positive
evidence. In so doing, the investigating authorities may not remain passive.
Rather, the authorities have to act with an ‘appropriate degree of diligence. "

24.98. The Panel in a WTO Dispute US — Shrimp Il (Viet Nam) (DS429) held that the
nature of an investigating authority's determination in a review conducted pursuant
to Article 11.2 is the same as in a sunset review conducted pursuant to Article 11.3:

"Turning to the nature and character of the obligation imposed on the
investigating authority, we note that like Article 11.3, Article 11.2 does
not prescribe any specific methodology for or criteria to be considered by
the authority in determining whether there is a need for the 'continued
imposition of the duty'. However, as noted above, the Appellate Body did
indicate that Article 11.3 envisages a process combining both investigatory
and adjudicatory aspects and assigns an active rather than a passive decision-
making role to the authorities. The same considerations apply, in our view, to
the review provided for in Article 11.2, and when the conditions set therein
are met, Article 11.2 imposes an obligation on the authority to undertake a
review of the need for the continued imposition of the duty and to make a
determination in that respect."
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24.99. In WTO Dispute US DRAMS (DS296), the panel interpreted Article 11.2 in
the following manner-

“Article 11.2 provides for a review of 'whether the injury would be likely to
continue or recur if the duty were removed or varied' (emphasis supplied).
In conducting an Article 11.2 injury review, an investigating authority may
examine the causal link between injury and dumped imports. If in the context
of a review of such a causal link, the only injury under examination is an
injury that may recur following revocation (i.e., future rather than present
injury), an investigating authority must necessarily be examining whether
that future injury would be caused by dumping with a commensurately
prospective timeframe. To do so, the investigating authority would first need
to have established a status regarding the prospects of dumping. For these
reasons, we do not agree that Article 11.2 precludes a priori the justification
of continued imposition of anti-dumping duties when there is no present
dumping.”

24.100. The Panel in WTO Dispute US — DRAMS (DS296) also rejected the
argument that Article 11.2 requires the immediate revocation of an anti-dumping
duty in case of a finding of "no dumping".

"Furthermore, [the] argument that Article 11.2 requires the immediate
revocation of an anti-dumping duty in case of a finding of 'no dumping'
(e.g., when a retrospective assessment finds that no duty is to be levied)
is also inconsistent with note 22 of the AD Agreement. Note 22 states
that, in cases where anti-dumping duties are levied on a retrospective
basis, 'a finding in the most recent assessment proceeding ... that no duty
is to be levied shall not by itself require the authorities to terminate the
definitive duty". If [this] interpretation of Article 11.2 were accurate, then an
investigating authority would be obligated under Article 11.2 to terminate
an anti-dumping duty upon making such a finding, and note 22 would be
meaningless. In our view, this confirms a finding that the absence of present
dumping does not in and of itself require the immediate termination of an
anti-dumping duty pursuant to Article 11.2."

24.101. In WTO Dispute Mexico — Anti-Dumping Measures on Rice(DS295), the
Panel and the Appellate Body examined Article 89D of Mexico's Foreign Trade Act
under Article 9.5 and with Article 19.3 of the SCM Agreement. The Panel found
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that Article 89D permitted the investigating authority to conduct an expedited
review if, inter alia, the respondent made a showing that its volume of exports
during the review period was representative. The Appellate Body summarised the
core provisions of Article 9.5 as follows:

"Article 9.5 requires that an investigating authority carry out an expedited
review of a new shipper for an exporter that (i) did not export the subject
merchandise to the importing Member during the period of investigation,
and (i) demonstrated that it was not related to a foreign producer or
exporter already subject to anti-dumping duties."

XVIII. ANTI-CIRCUMVENTION:

24.102. In United States - Imposition of Anti-Dumping Duties on Imports
of Colour Television Receivers from Korea (“DS89"), the provision for anti-
circumvention investigation by US was challenged, however Korea later withdrew
the request.

24.103. In the above dispute Korea pointed out that Article VI.1 of GATT
1994 defines dumping as the introduction of products of one country into the
commerce of another country at less than normal value, and Article 2.1 of the
Anti-Dumping Agreement defines it as a situation in which the export price of the
product exported from one country to another is less than the comparable price
for the like product in the exporting country. Thus if another country becomes the
exporting country, dumping should be separately determined. Korea argued that by
effectively considering exports from Korea and exports from Mexico and Thailand
as identical through its circumvention concept, the United States misinterpreted the
basic concept of dumping established throughout the GATT and the Anti-Dumping
Agreement.

24.104. Further, Korea stated that the US action was a violation of Article VI
of GATT 1994 and Article 1 of the Anti-Dumping Agreement to initiate an anti-
circumvention investigation as an extension of existing anti-dumping measures
without initiating a new dumping (and injury) investigation.

24.105. Korea argued that the US authorities violated Articles 3.1, 3.6, 4.1 and
5.4 of the Anti-Dumping Agreement.

24.106. Finally, Korea took issue with the fact that the United States linked
the revocation review with the anti-circumvention investigation. Korea stated
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that it was arbitrary and illogical for the United States to respond quickly to
the request for an anti-circumvention investigation while delaying for a year its
response to Samsung’s request for a revocation review. Korea further stated that
it was unreasonable for the United States to investigate the alleged circumvention
without first verifying the justification of the anti-dumping order. Further, Korea
argued that the attempt to link the results of the anti-circumvention investigation
with the revocation determination constituted a further breach of the proper
procedural sequence. That is, a decision by the US authorities to revoke the anti-
dumping order against Korean color televisions would remove the legal basis for
the anti-circumvention investigation. Thus extending the review period by making
the above-mentioned linkage constituted a violation of Article 11.1 of the Anti-
Dumping Agreement which requires the immediate termination of the anti-
dumping order in the absence of dumping which is causing injury.

24.107. On the request of the petitioners, the US anti-circumvention inquiry
was terminated. Before termination, the US Department of Commerce found that
Samsung had substantial production facilities in Mexico, and several feeder plants
established and operated by Korean suppliers unrelated to Samsung. From these
facilities, Samsung produced color televisions sold throughout North, Central and
South America, and these televisions entered the United States duty-free under
NAFTA tariff preference provisions, implying that they met NAFTA's rules-of-origin
requirements.

24.108. At the DSB meeting on 22 September 1998, Korea announced that it
was definitively withdrawing the request for a panel because the imposition of anti-
dumping duties was revoked by the US.

XIX. GENERAL ISSUES

24.109. The issues discussed in this Chapter are clarificatory in nature.
Therefore, no jurisprudence has been added.

XX.  COUNTERVAILING DUTY INVESTIGATIONS

24.110. In Brazil — Aircraft, ( DS-46), para 7.26, the WTO Panel considered
that the object and purpose of the SCM Agreement are to impose multilateral
disciplines on subsidies that distort international trade:
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"In our view, the object and purpose of the SCM Agreement are to impose
multilateral disciplines on subsidies which distort international trade. It is for
this reason that the SCM Agreement prohibits two categories of subsidies
-- subsidies contingent upon exportation and upon the use of domestic over
imported goods -- that are specifically designed to affect trade."

24.111. In the US — Carbon Steel, (DS-436) at para 73 and 74 the Appellate
Body offered the following observations on the object and purpose of the SCM
Agreement:

"[W]e turn to the object and purpose of the SCM Agreement. We note,
first , tha t the Agreement contains no preamble to guide us in the task
of ascertaining its object a nd purpose. In Brazil — Desiccated Coconut, we
observed that the 'SCM Agreement contains a set of rights and obligations
that go well beyond merely applying and interpreting Articles VI, XVI and
XXl of the GATT 1947.' 5 The SCM Agreement define s the concept of
'subsidy', as well as the conditions under which Members may not employ
subsidies. It establishes remedies when Members employ prohibited
subsidies, and sets out additional remedies available to Members who se
trading interests are harmed by another Member's subsidization practices.
Part V/ of the SCM Agreement deals with one such remedy, permitting
Members to levy countervailing duties on imported products to offset the
benefits of specific subsidies bestowed on the manufacture, production or
export of those goods. However, Part V also conditions the right to apply
such duties on the demonstrated existence of three substantive conditions
(subsidization, injury, and a causal link between the two) and on compliance
with its procedural and substantive rules, notably the requirement that the
countervailing duty cannot exceed the amount of the subsidy. Taken as a
whole, the main object and purpose of the SCM Agreement is to increase
and improve GATT disciplines relating to the use of both subsidies and
countervailing measures. We thus believe that the Panel properly identified,
as among the objectives of the SCM Agreement, the establishment of a
framework of rights and obligations relating to countervailing duties6 , and
the creation of a set of rules which WTO Members mu s t respect in the
use of such duties. 7 Part V of the Agreement is aimed at striking a balance
between the right to impose countervailing duties to offset subsidization
that is causing injury, and the obligations that Members must respect in
order to do so."
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24.112. In the US — Carbon Steel (India) (DS-436), the Appellate Body noted
that "Article 1.1 of the SCM Agreement stipulates that a 'subsidy' shall be deemed
to exist if there is a ‘financial contribution by a government or any public body" and

'a benefit is thereby conferred'" .

24.113. In Panel in the US — Large Civil Aircraft (2nd complaint), (DS-353)
observed that "Article 1.1(a)(1) is a definitional provision that sets forth an
exhaustive, closed list (... i.e. where ...") of the types of transactions that constitute
financial contributions under the SCM Agreement”. The Appellate Body shared
the same observation when providing its analysis of the general architecture and
structure of that provision:

"Article 1.1(a)(1) defines and identifies the government conduct that
constitutes a financial contribution for purposes of the SCM Agreement.
Subparagraphs (i)- (iv) exhaust the types of government conduct deemed to
constitute a financial contribution. This is because the introductory chapeau
to the subparagraphs states that 'there is a financial contribution by a
government ..., i.e. where.” Some of the categories of conduct—for instance
those specified in subparagraphs (i) and (i)—are described in general terms
with illustrative examples that provide an indication of the common features
that characterize the conduct referred to more generally. Article 1.1(a)(1),
however, does not explicitly spell out the intended relationship between the
constituent subparagraphs. Finally, the subparagraphs focus primarily on
the action taken by the government or a public body."

24.114. In the US — Export Restraints, (DS-194) the Panel discussed "financial
contribution™" and observed the following:

"The negotiating history of Article 1 confirms our interpretation of the
term 'financial contribution'. This negotiating history demonstrates, in the
first place, that the requirement of a financial contribution from the outset
was intended by its proponents precisely to ensure that not all government
measures that conferred benefits could be deemed to be subsidies. This point
was extensively discussed during the negotiations, with many participants
consistently maintaining that only government actions constituting financial
contributions should be subject to the multilateral rules on subsidies and
countervailing measures. [Tlhe negotiating history confirms that the
introduction of the two-part definition of subsidy, consisting of 'financial
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contribution' and ‘benefit', was intended specifically to prevent the
countervailing of benefits from any sort of (formal, enforceable) government
measures, by restricting to a finite list the kinds of government measures
that would, if they conferred benefits, constitute subsidies. The negotiating
history confirms that items (i)-(iii) of that list limit these kinds of measures to
the transfer of economic resources from a government to a private entity.
Under subparagraphs (i)- (iii), the government acting on its own behalf is
effecting that transfer by directly providing something of value — either
money, goods, or services — to a private entity. Subparagraph (iv) ensures
that the same kinds of government transfers of economic resources, when
undertaken through explicit delegation of those functions to a private entity,
do not thereby escape disciplines."

24.115. In US — Carbon Steel (India), (DS-436) the Appellate Body referred to
its findings in US — Anti-Dumping and Countervailing Duties (China) and recalled
that "the mere ownership or control over an entity by a government, without more,
is not sufficient to establish that the entity is a public body". The Appellate Body
added:

"In determining whether or not a specific entity is a public body, it may be
relevant to consider 'whether the functions or conduct are of a kind that
are ordinarily classified as governmental in the legal order of the relevant
Member.' The [...] classification and functions of entities within WTO
Members generally may also bear on the question of what features are
normally exhibited by public bodies.

24.116. In US — Tax Incentives, the Appellate Body elaborated on the role of
Article 3 of the SCM Agreement. It clarified that the "granting of subsidies is not,
in and of itself, prohibited under the SCM Agreement; nor does the granting of
subsidies constitute, without more, an inconsistency with that Agreement”. It
further added:

"Only subsidies contingent upon export performance within the meaning
of Article 3.1(a) (commonly referred to as export subsidies), or contingent
upon the use of domestic over imported goods within the meaning of
Article 3.1(b) (commonly referred to as import substitution subsidies), are
prohibited per se under Article 3 of the SCM Agreement. In any event,
subsidies, if specific, are disciplined under Part Ill of the SCM Agreement,
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but a complaining Member must demonstrate the existence of adverse
effects under Article 5 of that Agreement."

24.117. In Canada — Aircraft Credits and Guarantees, (DS-222) the Panel first
recalled the text of Article 3.1(a) and found that to "prove the existence of an
export subsidy within the meaning of this provision, a Member must establish (i)
the existence of a subsidy within the meaning of Article 1 of the SCM and (i)
contingency of that subsidy upon export performance”.

24.118.  The Panel in Canada — Aircraft found that "the only logical basis"
for determining whether the financial contribution places the recipient in a more
advantageous position than it otherwise would have been "is the market".144
According to the Panel:

"[A] financial contribution will only confer a 'benefit', i.e., an advantage, if
it is provided on terms that are more advantageous than those that would
have been available to the recipient on the market."

24.119. In Mexico — Olive Oil (DS341) para 7.35, the European Communities
argued that Mexico had acted inconsistently with Article 13.1 because it did not
hold consultations between the date it sent the invitation to consult and the date
of initiation of the investigation. The Panel rejected the European Communities'
argument on the basis that Article 13.1 merely provides that the exporting Member
"shall be invited for consultations". The Panel stated that:

"the provision makes no explicit reference to consultations being held,
referring instead to an invitation to consult" 2. According to the Panel,
"the ordinary meaning of the obligation on the importing Member that
is considering initiating a countervailing duty investigation is to ask the
Member, the products of which may be subject to that investigation (the
exporting Member), to consultations. It then falls to the latter Member to
decide whether or not to accept the invitation" 3.

24.120. The Panel continued:
"We do not see a requirement in the text of Article 13.1 that the Members

involved must actually hold the referenced consultations. Indeed, if under
Article 13.1, the Member considering whether to initiate an investigation

2 Panel Report, Mexico-Olive Qil(DS341) para 7.35
3 Panel Report, Mexico-Olive Qil(DS341) para 7.35
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were obligated to hold consultations with the exporting Member before it
could initiate an investigation, the exporting Member could effectively block
initiation simply by declining to consult. ... We emphasize, however, that
the invitation must be a bona fides one. That is, assuming that the exporting
Member accepts the invitation, the Member considering whether to initiate
an investigation cannot then refuse to participate in the consultations. "

24.121. The Appellate Body in the US — Carbon Steel (India) (DS436) clarified
that the scope of Article 13.1 does not extend to administrative reviews under
Article 21.2 of the SCM Agreement. The Appellate Body explained that:

"Article 13.1 refers expressly to the investigations conducted pursuant to
Article 11 and makes it mandatory for an investigating authority to provide
an opportunity for consultations with the Member whose products may be
subject to the Article 11 investigation. Conversely, neither Article 13 nor
Article 21 makes explicit reference to the other. Furthermore, the Appellate
Body has emphasized that the use of the word 'investigation' in Article 11
is distinct from the use of the word 'review' in Article 21. In this regard, we
observe that, not only does Article 13.1 use the word 'investigation' and
make an explicit reference to Article 11, but it also makes no reference to
the word 'review' or to Article 21. For these reasons, we consider that the
requirements for carrying out consultations, prescribed in Article 13.1 of
the SCM Agreement, do not apply to the conduct of administrative reviews,
as governed by Article 21.2 of the SCM Agreement. The Appellate Body
in US — Carbon Steel also took into account the context of Article 21.3.
In particular, the Appellate Body noted that Article 21.4 explicitly states
that the detailed evidentiary and procedural rules contained in Article 12
regarding the conduct of an investigation apply to Article 21.3 reviews. As
a result, it stated that this explicit cross-reference to Article 12 suggests that
evidentiary rules regarding the initiation of an investigation contained in
Article 11 "are not incorporated by reference into Article 21.3."

24.122. The Panel in China — GOES (D54 14) noted that Article 22.3 is procedural
in character and requires an investigating authority to disclose in public notices and
separate reports its actual reasoning rather than the findings that should reasonably
have been reached under an objective standard.
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24.123. The Panel in US — Softwood Lumber Il (DS236) found that "Article
17.3 and 17.4 of the SCM Agreement are unambiguous, clearly specifying that
provisional measures shall not be applied sooner than 60 days after initiation and
their application shall be limited to maximum 4 months"#. The Panel also explained
that:

"[T]he starting-point for the application of provisional and final measures,
Article 20 of the SCM Agreement establishes two exceptions to the general
rule of non-retroactivity of final countervailing duties and no exceptions to
the general rule of non-retroactivity of provisional measures. Nothing in
Article 20 SCM Agreement provides an exception to the rules relating to the
minimum period between initiation and application of provisional measures
or the maximum period of application of such measures as provided for in
Articles 17.3 and 17.4 SCM Agreement®."

24.124. In US — Carbon Steel, the Appellate Body noted that Articles 22.1 and
22.7, imposing notification and public notice obligations upon Members in the
context of investigations or reviews, do not contain any evidentiary requirements
per se.

"Article 22.1 imposes notification and public notice obligations upon
Members that have decided, in accordance with all the requirements of
Article 11, that the initiation of a countervailing duty investigation is justified.
Article 22.1 does not itself establish any evidentiary rule, but only refers to
a standard established in Article 11.9: Article 22.7 applies the provisions
of Article 22 'mutatis mutandis to the initiation and completion of reviews
pursuant to Article 21'. To us, in the same way that Article 22.1 imposes
notification and public notice requirements on investigating authorities that
have decided, in accordance with the standards set out in Article 11, to
initiate an investigation, Article 22.1 (by virtue of Article 22.7) also operates
to impose notification and public notice requirements on investigating
authorities that have decided, in accordance with Article 21, to initiate a
review. Similarly, in the same way that Article 22.1 does not itself establish
evidentiary standards applicable to the initiation of an investigation, it does

4Panel Report US — Softwood Lumber Ill, para. 7.100.
>Panel Report US — Softwood Lumber I, para. 7.100.
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not itself establish evidentiary standards applicable to the initiation of sunset
reviews. Such standards, if they exist, must be found elsewhere "®.

24.125. In the US — Countervailing and Anti-Dumping Measures (China)
(DS449), the Panel, in the process of interpreting and applying Article X: 3(b) of the
GATT 1994, stated that:

"... The neutral wording of Article 23 confirms that such interested parties
may well include domestic interested parties who would seek to challenge
a decision by an administrative agency that is beneficial to the exporters in
a particular case"”’.

24.126. The Panel in Mexico — Olive Oil (DS341) noted that certain provisions of
the SCM Agreement leave considerable discretion to Members to define their own
procedures:

“...in general, unless a specific procedure is set forth in the Agreement the
precise procedures for how investigating authorities will implement those
obligations are left to the Members to decide” 8.

XXI. SAFEGUARD INVESTIGATIONS

24.127. In the US — Line Pipe, the Appellate Body referred to two basic inquiries
that are conducted in interpreting the Agreement on Safeguards: (i) "is there a
right to apply a safeguard measure?"; and (ii) "if so, has that right been exercised,
through the application of such a measure, within the limits set out in the treaty?".
The Appellate Body emphasized that these two inquiries are "separate and distinct"
and should not be "confused" by the treaty interpreter: ":

[There are] basic inquiries that are conducted in interpreting the Agreement
on Safequards. These two basic inquiries are: first, is there a right to apply
a safequard measure? And, second, if so, has that right been exercized,
through the application of such a measure, within the limits set out in the
treaty? These two inquiries are separate and distinct. They must not be
confused by the treaty interpreter. One necessarily precedes and leads to
the other. First, the interpreter must inquire whether there is a right, under
the circumstances of a particular case, to apply a safequard measure. For

5 Appellate Body Report, US — Carbon Steel, paras. 111-112.
7Panel Report, US — Countervailing and Anti-Dumping Measures (China), para 454.
8 Panel Report, Mexico — Olive Oil, fn. 63.
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this right to exist, the WTO Member in question must have determined, as
required by Article 2.1 of the Agreement on Safequards and pursuant to
the provisions of Articles 3 and 4 of the Agreement on Safequards, that a
product is being imported into its territory in such increased quantities and
under such conditions as to cause or threaten to cause serious injury to
the domestic industry. Second, if this first inquiry leads to the conclusion
that there is a right to apply a safequard measure in that particular case,
then the interpreter must next consider whether the Member has applied
that safequard measure 'only to the extent necessary to prevent or remedy
serious injury and to facilitate adjustment’, as required by Article 5.1, first
sentence, of the Agreement on Safeguards. Thus, the right to apply a
safequard measure—even where it has been found to exist in a particular
case and thus can be exercized—is not unlimited. Even when a Member has
fulfilled the treaty requirements that establish the right to apply a safequard
measure in a particular case, it must do so 'only to the extent necessary . "

24.128. In WTO Dispute Dominican Republic — Safeguard Measures (DS417)
the Panel interpreted Article 12 and noted following:

“Article 12 of the Agreement on Safequards is linked to the obligations to
notify and give Members the opportunity to hold consultations provided by
Article XIX of the GATT 1994. Therefore, the requirements of Article XIX:2
of the GATT 1994 should be analysed in conjunction with Article 12 of the
Agreement on Safeguards.2 These two provisions "have to be interpreted
together and giving meaning to the terms in both provisions.”

24.129.  The Panel in WTO Dispute Ukraine — Passenger Cars (DS468) pointed
out that in some cases it may be difficult to identify the date on which the event
that triggered a notification obligation under Article 12.1 occurred:

"To assess whether or not a notification under Article 12.1 was 'immediate’,
it is necessary to establish both the date on which the relevant triggering
event occurred and the date of the notification. The latter is generally
taken to correspond to the date on which the notification was sent to
the Committee on Safequards, but the position is less clear with regard
to the former. An issue may arise as to whether the Panel should assess
the immediacy of the notifications under Article 12.1 by reference to: (i)
the date of adoption of the relevant decision on the action concerned (i.e.
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the decision to initiate, the decision to make a finding or the decision to
apply or extend a safequard measure), (ii) the date of publication of that
decision, or (iiij) the entry into force of that decision. We observe in this
regard that in some domestic legal systems, for some relevant actions and
in some situations, some or all of these dates may coincide, such that there
may be no need to distinguish between these dates.”

24.130. The Panel in WTO Dispute Korea — Dairy (DS98) read a notion
of "urgency" into the phrase "shall immediately notify ..." in Article 12.1, but
acknowledged that there is a need under this provision to balance the requirement
for some minimum level of information in a notification against the requirement for
"immediate" notification:

"The ordinary meaning of the term ‘'immediately' introduces a certain
notion of urgency. As discussed above, we believe that the text of Article
12.1, 12.2 and 12.3 makes clear that the notifications on the finding of
serious injury and on the proposed measure shall in all cases precede the
consultations referred to in Article 12.3. We note finally that no specific
number of days is mentioned in Article 12. For us this implies that there is a
need under the agreement to balance the requirement for some minimum
level of information in a notification against the requirement for ‘immediate'
notification. The more detail that is required, the less 'instantly' Members
will be able to notify. In this context, we are also aware that Members
whose official language is not a WTO working language, may encounter
further delay in preparing their notifications. "

24.131. The Panel in WTO Dispute US — Wheat Gluten (DS166) quoted the
passage from the Panel Report in Korea — Dairy (DS98) and emphasized the need
of all Members to be kept informed, in a timely manner, of the different steps in a
safeguard investigation:

"We consider that the text of Article 12.1 of Safequard Agreement is
clear and requires no further interpretation. The ordinary meaning of the
requirement for a Member to notify immediately its decisions or findings
prohibits a Member from unduly delaying the notification of the decisions
or findings mentioned in Article 12.1 (a) through (c) SA. Observance of
this requirement is all the more important considering the nature of a
safequards investigation. A safequard measure is imposed on imports of
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24.132

a product irrespective of its source and potentially affects all Members. All
Members are therefore entitled to be kept informed, without delay, of the
various steps of the investigation. "

In a WTO Dispute India-Iron and Steel Products (WT/DS 518/R), the

Panel in their finding dated 6 November 2018, inter-alia observed that the Authority
must demonstrate the link between the unforeseen developments and the increase
in imports (para 7.105), The Panel mentioned that:

XXIL.

“We recall that Article XIX:1(a) does not provide any quidance on how the
relationship between unforeseen developments and the increase in imports
shall be examined. The competent authorities enjoy certain discretion in
choosing the appropriate method for examining the relationship between
unforeseen developments and the increase in imports, taking into account
the facts and circumstances of the particular case. At the same time, a
competent authority must provide in its published report a reasoned
and adequate explanation supporting its conclusions on unforeseen
developments.”

QR INVESTIGATIONS

24.133.  The Panel in Turkey — Textiles (DS-34) elaborated on the systemic
significance of Article Xl in the GATT framework:

"The prohibition against quantitative restrictions is a reflection that tariffs
are GATT's border protection 'of choice'. Quantitative restrictions impose
absolute limits on imports, while tariffs do not. In contrast to MFN tariffs
which permit the most efficient competitor to supply imports, quantitative
restrictions usually have a trade distorting effect, their allocation can be
problematicandtheiradministrationmaynotbetransparent. Notwithstanding
this broad prohibition against quantitative restrictions, GATT contracting
parties over many years failed to respect completely this obligation. From
early in the GATT, in sectors such as agriculture, quantitative restrictions
were maintained and even increased to the extent that the need to restrict
their use became central to the Uruguay Round negotiations. In the sector
of textiles and clothing, quantitative restrictions were maintained under the
Multifibre Agreement (further discussed below). Certain contracting parties
were even of the view that quantitative restrictions had gradually been
tolerated and accepted as negotiable and that Article XI could not be and
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had never been considered to be, a provision prohibiting such restrictions
irrespective of the circumstances specific to each case. This argument was,
however, rejected in an adopted panel report EEC — Imports from Hong
Kong.

Participants in the Uruguay Round recognized the overall detrimental effects
of nontariff border restrictions (whether applied to imports or exports)
and the need to favour more transparent price-based, i.e. tariff-based,
measures; to this end they devised mechanisms to phase-out quantitative
restrictions in the sectors of agriculture and textiles and clothing. This
recognition is reflected in the GATT 1994 Understanding on Balance-of-
Payments Provisions1 , the Agreement on Safequards 2 , the Agreement
on Agriculture where quantitative restrictions were eliminated3 and the
Agreement on Textiles and Clothing (further discussed below) where MFA
derived restrictions are to be completely eliminated by 2005.

605






Manual of SOP for Trade Remedy Investigations

CHAPTER WISE LIST OF TRADE NOTICES/INSTRUCTIONS

Chap-
ters No.

Subject

Trade Notice No.

1

Institutional Mecha-
nism & Process Flow
chart

Circular No. 4/07/2018-DGAD dated 12.04.18
& Gazette No. [-34(7)/2018-O&M dated
17.5.18

Application

2/2012 dated 30.03.2012

2/2009 dated 03.11.2009

2/2017 dated 12.12.2017

7/2018 dated 15.03.2018

Note No.16/AS&DGAD/2017 dated 12.07.2017
15/2018 dated 22.11.2018

Domestic Industry
Standing

E-mail 14/44/2016-DGAD
13/2018 dated 27.09.2018

Period of Investiga-
tion

2/2004 dated 12.05.2004

Initiation, Notifica-
tion & Public File

1/2012 dated 09.01.2012

Note No. 06/AS&DG/2016 dated 22.11.2016
11/2018 dated 10.09.2018

Circular 06/2018 dated 26.09.2018
Supplementary  Questionnaire on
Economy Conditions

Part-Il - SSR

Market

Confidentiality

2/2000 dated 28.08.2000
1/2009 dated 25.03.2009
1/2011 dated 25.05.2011
1/2013 dated 09.12.2013
1/2017 dated 08.12.2017
1/2018 dated 02.01.2018
10/2018 dated 07.09.2018
14/2018 dated 01.10.2018

Verification

2/2015 dated 03.08.2015
Instructions 4/1/2018 dated 23.01.2018
Note No.1/Dir.(Admin)2018 dated 6.7.18

NIP

Note No.9/DGAD/2016 dated 14.12.2016
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9 Oral Hearing e 1/2007 dated 22.10.2007
e 1/2011 dated 25.05.2011
e 3/2012 dated 02.04.2012
e 4/2012 dated 23.05.2012

10 Disclosure and Final e 12/2018 dated 17.09.2018

Finding e Note No.19/AS&DGAD/2017 dated 31.07.2017
11 Review Investiga- e 1/2004 dated 15.03.2004
tions e 1/2008 dated 10.03.2008

e 1/2010 dated 17.05.2010
e 2/2011 dated 06.06.2011
e 2/2017 dated 12.12.2017
e Note No.15/AS&DGAD/2017 dated 14.06.2017

12 General Issues e 9/2018 dated 10.05.2018

13 Countervailing e 7/2018 dated 15.03.2018
Investigations

14 Safeguard ¢ SG/TN/I/97 dated 06/09/1997

e Notification 19/2016 dated 05.02.2016
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LIST OF TRADE NOTICES (in chronological order)

S. | Trade Notice/ Subject Status New T.N Chapters | Page
No. | Instructions/ No.
Circulars
1. | TN SG/TN/I/97 | Safeguard Application Valid N.A. 21 510
06.09.1997
2. | TN No. Requirements to be followed | Superseded 01/2009 7 162
2/2000 while submitting information
28.08.2000 that has to be treated as
confidential
3. | TN No 1/2004 | Clarification regarding Superseded 01/2010 17 416
Initiation of Mid-term
15.03.2004 Reviews in terms of Rule 23
of Anti-dumping Rules.
4. | TN No 2/2004 | Requirements to be followed Valid N.A. 5 74
while making applications for
12.05.2004 anti-dumping investigations
5. | TN No 1/2007 | Procedural requirements Valid N.A. 15 353
22.10.2007 while making written
submissions subsequent to
Public Hearing and while
filing rejoinders thereto
6. | TN No 1/2008 | Procedure to be followed by | Superseded 02/2011 17 417
10.03.2008 DGAD for initiating SSR
7. | TN No 1/2009 | Requirements while Partly 01/2011 7 164
25.03.2009 | submitting confidential . 01/2013
information in anti-dumping Valid
investigation
8. | TN No 2/2009 | Procedure for making Superseded 02/2012 2 17
03.11.2009 application for anti-dumping
investigations
9. | TN No 1/2010 | Clarification regarding Valid N.A 17 418
17.05.2010 Initiation of Mid-term
Reviews in terms of Rule 23
of Anti-dumping Rules.
10. | TN No 1/2011 | Presentation of documents Valid N.A 15 354
25.05.2011 to all participants in public
hearing
11. | TN No 2/2011 | Regarding 'Reasonable time Superseded 02/2017 17 420

06.06.2011

period’ for the purpose of
sub-rule 23 (1B) for SSR
applications
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12. | TN No 1/2012 | Timelines for submission of Partly Valid 11/2018 6 87
data/information during the 03/2012
09.01.12 course of investigation 04/2012
13. | TN No 2/2012 | Submission of Soft copy of Superseded 01/2013 2 18
CV and NCV along with the
30.03.2012 Hard copy of Petition
14. | TN No 3/2012 | Presentation of documents Valid NA 15 355
to all participants in public
02.04.2012 hearing through e-mail also
15. | TN No 4/2012 | Presentation of documents Valid NA 15 356
to all participants in public
23.05.2012 hearing
16. | TN No 1/2013 | Requirements for submission Valid NA 7 166
of Confidential/Non-
09.12.2013 confidential information by
stakeholders
17. | TN No 2/2015 | Authenticity of supporting Valid NA 8 216
documents/information
03.08.2015 receiving during the
processing of anti-dumping
case
18. | Notification List of Developing Countries Valid NA 21 505
19/2016
05.02.2016
19. | TN No 1/2017 | Non -confidential transaction Partly 01/2018 7 171
08.12.2017 wise data in Anti-dumping
investigation wise Amended 07/2018
20. | TN No 2/2017 | Guidelines and procedures Valid Valid 2 20
12.12.2017 for filing application for SSR
21. | TN No 1/2018 | Non -confidential transaction Valid Valid 7 173
02.01.2018 wise data in Anti-dumping
investigation wise
22. | TN No 7/2018 | Streamlining of Anti-Dumping Valid Valid 2,20 28
15.03.2018 / Counter Vailing Duty
Investigation process - Obtaining
and sharing of import data
pertaining to investigation with
interested parties regarding
23. | TN No 9/2018 | Streamlining of the Anti- Valid Valid 19 447
Dumping Investigations
10.05.2018 Process - Clarification
regarding related parties in
case of questionnaire for
Anti-Dumping investigations
for Producer/Exporter/Related
Importer.

610




24. | TN No Streamlining of Anti-Dumping Valid Valid 7 174
10/2018 Investigations- Clarification
07.09.2018 regarding Disclosure of
Information in Confidential
Version / Non-Confidential
Version of Responses filed by
the Domestic Industry and
Other Interested Parties
25. | TN No Streamlining of Investigation Valid Valid 6 91
11/2018 Process- Registration of
10.09.2018 Interested Parties Regarding
26. | TN No Streamlining request Valid Valid 16 391
12/2018 for change in name of
17.09.2018 producer(s) / exporters
in Anti-Dumping and
Countervailing Duty
investigations
27. | TN No Requirements for companies Valid Valid 4 61
13/2018 expressing support for
27.09.2018 any anti-dumping duty/
countervailing duty petition/
application
28. | TN No Streamlining of Anti- Valid Valid 7 187
14/2018 Dumping Investigations-
01.10.2018 | Additional clarification
regarding Disclosure of
Information in Confidential
Version / Non-Confidential
Version of Responses filed by
the Supporting Producers.
29. | TN No. Check List For Acceptance Of Valid Valid 2 24
15/2018 Anti-Dumping Application
22.11.2018
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ADDENDUM of ENCLOSURES (APPENDICES)

Appendices Subject Page
Number

APP 1 OM-Milestones  for  Anti-Dumping and CVD 7
Investigations initiated during this calendar year i.e.,
initiated on or after 1st January 2018.

APP 2 Notification-Order of appointment as Director General 9
Remedies

APP 3 Trade Notice 2/2009-Procedure for making application 17
for anti-dumping investigation

APP 4 Trade Notice 2/2012-Submission of soft copy of CV & 18
NCV along with the hard copy of petition

APP 5 Note of instruction for seeking DGCI&S data 19

APP 6 Trade Notice No. 02/2017-Guidelines and procedures 20
for filing application of SSR

APP 7 Trade Notice 15/2018-  Streamlining of the Anti- 24
Dumping Investigations Process-Scrutinizing of petitions
received in DGAD to avoid delays.

APP 8 Trade Notice: 07/ 2018- Streamlining of Anti-Dumping / 28
Counter Vailing Duty Investigation process —Obtaining
and sharing of import data pertaining to investigation
with interested parties regarding

APP 9 Template for Letter of Intimation regarding receipt of 31
petition for anti-dumping duty investigation

APP 10 Filling of application by Associations on behalf of some 60
or all member producers

APP 11 Trade Notice No. 13/2018- Requirements for companies 61
expressing support for any Anti- Dumping Duty /
Countervailing Duty Petition / Application

APP 12 Trade Notice No. 2/2004-Requirements to be 74
followed while making applications for anti-dumping
investigations

APP 13 Trade Notice No. 01/2012-Timelines for submission of 87
data/information during the course of investigation

APP 14 Note-E-mail communications from/to official Email Id of 89
DGAD

APP 15 Trade Notice No. 11/2018- Streamlining of Investigation 91

Process - Registration of interested Parties regarding.
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APP 16 Circular No. 6 /2018- Need to bring uniformity and 94
comprehensiveness in  Notes/Files submitted for
approval of initiation of trade remedy investigations

APP 17 Supplementary Questionnaire on Market Economy 99
Conditions

APP 18 Exporters Questionnaire - Part |l 110

APP 19 Template for Initiation of Anti-Dumping Investigation- 115
Original

APP 20 Template for Initiation of Anti-Dumping Investigation- 120
SSR

APP 21 Template for Initiation of Anti-Dumping Investigation- 125
MTR

APP 22 Template for Initiation of Anti-Dumping Investigation- 131
NSR

APP 23 Template for letter to Embassy after initiation of 135
investigation

APP 24 Template for letter to Embassy of China PR after 137
initiation of investigation

APP 25 Template for letter to Producers/ Exporters after 139
initiation of investigation

APP 26 Template for letter to Producers/ Exporters of China PR 143
after initiation of investigation

APP 27 Template for letter to Importers/Consumers after 148
initiation of investigation

APP 28 Template for letter to Domestic Industry after initiation 152
of investigation

APP 29 Trade Notice No. 2/2000-Requirements to be followed 162
while submitting information that has to be treated as
confidential

APP 30 Trade Notice No. 1/2009-Requirements while submitting 164
confidential information in anti-dumping investigation

APP 31 Trade Notice No. 1/2013-Requirements for submission 166
of  Confidential/Non-confidential information by
stakeholders

APP 32 TradeNoticeNo.01/2017-Non-confidential Transaction- 171
wise import data in Anti-dumping investigations.

APP 33 Trade Notice No. 1/2018- Non-Confidential Transaction- 173

wise import data in Anti-dumping investigations.
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APP 34 Trade Notice: 10/2018- Streamlining of Anti-Dumping 174
Investigations- Clarification regarding Disclosure of
Information in Confidential Version / Non- Confidential
Version of Responses filed by the Domestic Industry and
Other Interested Parties

APP 35 Trade Notice: 14/2018- Streamlining of Anti-Dumping 187
Investigations-  Additional  clarification  regarding
Disclosure of Information in Confidential Version /
Non-Confidential Version of Responses filed by the
Supporting Producers.

APP 36 Trade Notice No0.02/2015-Authenticity of supporting 216
documents/information received during the processing
of Anti-dumping cases.

APP 37 Instructions to be followed while submitting the| 217
Verification Reports.

APP 38 Domestic Industry Verification Report Format 218

APP 39 Exporter’s Verification Report Format 222

APP 40 Note 1- communications regarding requirement 228
of documents/deficiencies with Domestic Industry/
exporters/other interested parties

APP 41 Sample Verification Agenda 229

APP 42 SAP and Data Verification 237

APP 43 Note-Verification of economic parameters relating to 270
PUCs in cases where the Domestic Industry/ Exporter is
a multi product entity.

APP 44 Trade Notice No. 1/2007-Procedural requirement while 353
making written submissions subsequent to Public
Hearing and while filing rejoinders thereto

APP 45 Trade Notice No. 1/2011-Presentation of documents to 354
all participants in public hearing

APP 46 Trade Notice No. 03/2012-Presentation of documents| 355
to all participants in public hearing through e-mail also

APP 47 Trade Notice No. 04/2012- Presentation of documents 356
to all participants in public hearing

APP 48 Template for letter of oral hearing 357

APP 49 Note-Confidential Version of Draft Disclosure and Final 386
Findings

APP 50 Circular No. 3-Recording, Indexing and Weeding of | 387

records in DGAD
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APP 51 Recording, Indexing and Weeding of records in DGAD 388

APP 52 Email-Sending case files for recording 390

APP 53 Trade Notice No. 12 /2018-Streamlining request for| 391
change in name of producer(s) / exporters in Anti-
Dumping and Countervailing Duty investigations

APP 54 Format Of Price Undertaking 395

APP 55 Trade Notice No. 1/2004-Clarification regarding 416
Initiation of Mid-term Reviews in terms of Rule 23 of
Anti-dumping Rules

APP 56 Trade Notice No. 1/2008-Procedure to be followed by | 417
DGAD for initiating SSR

APP 57 Trade Notice No. 1/2010-Clarification regarding 418
Initiation of Mid-term Reviews in terms of Rule 23 of
Anti-dumping Rules

APP 58 Trade Notice No. 2/2011-Regarding ‘Reasonable time | 420
period’ for the purpose of sub-rule 23(1B) for SSR
applications

APP 59 Note-Initiation of Review cases (SSR/MTR/NSR/Anti 422
circumvention etc.)

APP 60 Trade Notice: 9/2018-Streamliningofthe Anti-Dumping | 447
Investigations Process — Clarification regarding related
parties in case of questionnaire for Anti- Dumping
investigations for Producer/Exporter/Related Importer.

APP 61 Customs Tariff (ldentification And Assessment of | 495
Safeguard Duties) Rules, 1997

APP 62 Notification No. 19/2016- list of developing countries 505

APP 63 Trade Notice on Safeguard Applications Issued by 510
Director General

APP 64 Post Initiation Questionnaire for Domestic Producers 517

APP 65 Post Initiation Questionnaire for Importers 522

APP 66 Post Initiation Questionnaire for Exporters 524

APP 67 Safeguard Measures (Quantitative Restrictions) Rules, 536
2012

APP 68 Information to be provided by Applicant for Safeguard 545

Investigation
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